m&iimsKiiSKissffit^ 







^i M B&lto M k tt il ^^^ »^M^J'y.■' 




A3 



/ 



|(^0'2 



V ■# ' 




(Hatmli 4£m Bcl^tnal SJibtratij 






LAW UJ-^--'? 



Cornell University Library 
KGL6014.A3 1905 



Report of judgments of Windward Islands 




3 1924 017 042 270 




Cornell University 
Library 



The original of tiiis book is in 
tine Cornell University Library. 

There are no known copyright restrictions in 
the United States on the use of the text. 



http://www.archive.org/details/cu31924017042270 



REPORT 



OP 



JUDGMENTS 



OP 



WINDWARD ISLANDS 

COURT OF hPPBhh 



-EDITED BY- 



SiR W. H. Gbbavbs, Kt., B. a., Oxon. 



1905 



PRINTED AND PUBLISHED BY 

V. GALE, 
Advocate Printing Works, Barbados, W.I. 



PREFACE. 



This vol Lime contains tlie written judgments of 
tiie \Yindward Islantis Court of Appeal which were 
dehvered to the Registrars of the several Courts 
to be filed. When the Court was first established 
many appeals were heard, particularly in St. Lucia; 
but as no written judgments ^yeTe dehvererl, only 
the bare terms of tlie orders made being recorded on 
the minutes, such appeals are not included. Copies 
of the judgments contained in this volume were 
obtained for me by Sir F. Al. Hodgson, K.CI.AI.Ct., 
and Sir R. B. Llewelyn, K.C.M.G., and I am deeply 
grateful to their Excellencies for having so kindly 
and readily assisted me. 

Tlie facts of tiie several cases must be gatliered 
from the judgments. It was practically impossible 
to obtain copies of the cases stated for the Court. 

No selection has been made, but aU the cases in 
which written judgments Avere delivered are 
included. Some of these cases possess but little 
attraction for the legal practitioner. I venture to 
think, however, that the volume will prove useful 
to the jjrofession, and will save many a wearisome 
hunt for precedents. 

Only one hundred copies have been printed, 
and the cost thereof is only the actual cost of 
printing and binding. My thanks are due to 
Mr. Gale, the owner of the Advocate Press, for having 
so readily co-operated with me in an undertaking in 
which the risk, from a commercial point of view, has 
been assumed by him. 

Barbados, W. H. GREAVES. 

October, 1905. 
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Hppeal (Bases 

HEARD AND DETERMINED BY 

The Windwdrd Islands 
Court of Appeal. 



ST. LUCIA, 1866. 

MARQUIS Appellant. 

OEAUO ... ... ... ... ... Respondent. 

Limitation and prescription — What is interrupted enjoyment — 
What warr^ants dissent by Court of Appeal from findings 
of fact by lower Court. 

Gresham, 0. J. Grenada. In this case it would appear 
that the evidence as to the exact line of separation between 
the estates of the Appellant and the Respondent as sought 
to be established, on the one side by the general plan of 
the Colony made by Hefort de la Tour, and verified by 
the survey of Messrs. Oirard and Guihur, and on the 
other by the surveys of Jamet (in the presence of the 
parties interested and of old Marquis,) and that of Serra- 
longa, was so conflicting and unsatisfactory, that the question 
of prescription relied upon by the Defendant, and expressly 
reserved by the Court, yas the one upon which the rights of 
the several parties was t6 be determined. 

After a careful perusal of the case, I have come to the 
conclusion that the Respondent has made out his claim, and 
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MARQUIS 

V. 

CEAUC 



is entitled to the judgment of the Court, Ifc is matter of 
regret that in this opinion I urn not in accordance with my 
brother Chief Justice AVooncocK, whoasi-umestliat, hs five caries 
of the land of tiie Respondent liad been disposed of prior to the 
sale to him, therefore a sale of 40 carres musC liave been 
fraudulent. The law does not assume fraud, and, as from the 
frequent dispositions f)f small portions of e-itates, the 
boundaries and quantities are constantly varj'ing, this 
consideration alone would be am])le to suggest an explanation 
of an apparent discrepancy, without having recourse to the 
suggestion of fraud. I am therefore satisfied, in the ab-enee 
of direct or inferential pioof of fraud, that the requirements 
of the law as to just title and "bona fides" in the acquisition 
of the property by the respondent have been complied with. 
There then remains the cnnsid°ration as to the uninterrupted 
enjoj'ment of this possession, and I am satisfied that that is 
made out by the Respondent's evidence. And I may here 
observe that, from the uni-atisfactory nature of written 
depositions, a strong and even glaring want of consistency 
should appear on the face of the evidence to warrant a dissent 
from the opinion of one who Ijas heard the evidence given, and 
had opportunities of observing the manner in which the 
witnesses conducted them-^elves, and which has often an 
effect to neutralize the weight of tiieir direct assertions. 

The evidence, with slight exceptions, appears to be all one 
way, and that, for a period of more than twenty years, the 
respondent had enjoyed the use of i lie portion of land in dispute 
uninterruptedly, and is now entitled to be maintained in its 
possession. The demand for a fresh survey, the complaints of 
encroachments not followed up by any legal steiDS to assert the 
right are not, in law, considered as interruption. There can be 
no actual interruption whilst the party liolding maintains the 
possession, and as "Burge" in Jiis Colonial laws, vol. 3, p. 24, 
says "a constructive or civil inierruption is effected by a litis 
" contestatio, or by vocatio in. jus, and even by complaint 
" or protestation duly made when on account of the absence of 
" the adversary a litis contestatio cannot be interposed. But 
" no extrajudicial complaint, nor notice by the owner, that this 
" or that thing should not be done on his farm possessed by 
" another will have that effect. ' 

I am therefore of opinion that the judgment of the court 
below should be confirmed, and with costs there and in this 
court. 

Atthit.l, 0. J. St. Lucia. I agree in the above opinion 
of His Honour Chief Justice (jRBSHAM. The judgment of 
the court below is therefore confirmed with costs, viz., both in 
the Royal Court, and the Court of Appeal. 
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ST. LUOIA, 1866. 

DUBOULAY Appellakt. 

DUBOULAY Respokdent. 

Family name, property in — Assumption of, by stranger — 
Action to restrain use of — English law on assumption. 

Woodcock, 0. J. Tobago. The baneful influence of slavery 
in the West Indies, under which the possession of the slave 
renders the unfortunate bondwoman the mere creature of her 
master's lusts, produced a race degraded by the mother's shame 
and the father's crime. Although this class for many years were 
refused an entrance within the circle of refined society, and 
although the law denied to its members, as being illegitimate, an 
iuheritance, the present suit is the only attempt I have ever 
heard of to deprive them, or their progeny, of a name ; and this 
after thirty years of emancipation, and after the grand 
children and great grand children of the almost forgotten slave 
have by education and integrity won for themselves an equal 
place with their fellovvmen. Thank heaven, I know of no law, 
which I can be called on to administer, by which such an attempt 
can be supported. The case is in a nut shell. The present 
appellant is the issue of a manumitted slave, and has assumed, 
and for sometime borne, the name of DuBoulay; and the 
present suit is instituted to deprive the appellant of this 
patronymic. The Court is to enquire whether there be any law 
in force in Saint Lucia by which the object of such a suit can be 
attained. It was stated, from authority, at the bar that there 
was a time when in Prance names were changed without any 
solemnity, but such a latitude was prohibited by an Ordinance of 
the 11th April 1803. Without any hesitation I say that ordi- 
nance is not in force in St. Lucia. No Ordinance of P'ranco was 
deemed to be in force in her Colonies unless registered there, or 
extended to the Colonies by the order of the parent state. 
The Coutume of Paris was the law of the French Colonies ; 
but why ? Because the 83rd Article of the Arrfet of the Conseil 
d'Etat du Roi of May 1661, establishing the West India Company, 
expressly declares it of obligatory effect in the West India 
Colonies, as it had been established in the French Colonies in 
the East. The Coutume of Paris is still continued as the law of 
Saint Lucia. It does not appear that the Ordinance of April 1803 
was extended by its terms or by any othef edict of the French 
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• 

DUBODLAY Government to its Colonies, and it has not been registered in St. 
V. Lucia. The history of St. Lucia throws some further light on 

DUBOULAY this subject. About two months after the passing of the 
Ordinance of 1803, that is to say, on the 22nd June 1803, St. Lucia 
capitulated to the British Arms under General Greenfield, and it 
has remained a British Colony ever since. Now, regard being had 
to the unsettled condition of France in its state of transition 
at the time of the passing of this Ordinance ; to the existence of 
war, by which the irregularity in the communication then 
existing between Europe and the Antilles was necessarily 
increased ; to the length of time consumed in a voyage across 
the Atlantic in those days ; and to the slowness that attends 
on all government action, it is not too much to presume, in 
absence of any evidence to the contrai'y, that this edict was 
unheard of in Saint Lucia at the time of its conquest in 1803, 

By treating a name as, property which may be wrongfully 
taken from another, as would seem to be attempted by the 
Respondents here, one commits oneself to this ridiculous 
paradox. A takes from B liis property, while B still remains in 
possession of it. The Appellant takes from the Respondents 
their surname, they being at the same time in the possession 
and enjoyment of it. I do not deem it necessary to prolong the 
present enquiry farther. I can come to no other conclusion 
than that the judgment of the Court below be reversed with 
costs of suit there, and in this Court. 

Gresham, C. J. Grenada. I am of the same opinion. 

Atthill, C. J. St. Lucia dissented. 



Note This judgment icas confirmed by the Privy Coimcil 
See L.B. 2 P.C. 430. 



BARBADOS, 1868. 

CLARKE AKD WATSON, ] 

Executors of Thomas I ... Appellants. 
Griffith J 

BARBADOS MUTUAL LIFEl 
ASSURANCE COMPANY. J"- Respondents. 

Lapsed Policy— Power of Secretary to revive by accepting 
overdue 23reviiiii,i and fine. 



Atthill, C.J. St. Lucia.— This case was fully argued at 
the last sitting of the Circuit Court of Appeal at Barbados, 
His Honour Sir Roburt Bouchisk Olakkk, C.B., Chief Jiisti<'e, 
declining to sit. It is unnecessary for nie to enter upcm tlie details 
of this case, all of which appear upon the face of the Record. 



COURT OF APPEAL, g 

• 
Before the Court rose my Brother Gresham, Chief Justice of Clarke 
Grenada, and I entirely acquiesced in opinion, and it was my and 
expressed desire tliat judgment should have been then and there WATSON 
pronounced. But as my brother Trappord, Chief Justice of v. 

St. Vincent, was reluctant to our pursuing that course, and Barbados 
seemed to differ from the opinion arrived at by Chief Justice mutual 
Gresham and myself, Mr. Gresham thought it advisable, in the life 
hope, as I understood him, that an unanimous judgment might assUr'ncb 
prevent further unnecessary, or expensive litigation, which company, 
would be very desirable, the Court adjourned, and left 
Barbados, no judgment having been pronounced. On board the 
steamer the Judges privately discussed the merits of the case, 
and Chief Justice Gresham promised to send me at St. Lucia 
his judgment, containing the grounds of it, upon which as 
above stated, we had concurred. And I, on my part, undertook 
to annex my own, and to forward both directly to Barbados. 
From some cause vmknown to me — probably it escaped his 
memory — Chief Justice Gresham's judgment has never reached 
me. It therefore only remains for me to say that I hold 
that there was such a payment made to the Barbados Mutual 
Life Assurance Company by the deceased Thomas Griffith as 
had, or ought to have had, the effect of renewing and reviving 
his policy with that company. That the said Thomas Griffith 
acted as directed by competent authority in lodging his 
premium, when in arrear, at the Colo7iial Bank in Barbados, 
the manager whereof , as I understand, was himself a director in 
the Barbados Assurance Company, on the fourth day of August 
1863. Doctor Chapman on the same day gave to Griffith 
a medical certificate in these words : "Tliis is to certify that 
" JMr. Thomas Griffith has applied to me for the purpose 
" of medical examination as to the state of his health, 
" &c. I find him well, and free from bodily infirmity." 
This gentleman. Dr. Chapman, had been for many years 
the medical attendant of the deceased, Griffith, therefore he 
must be assumed to have been well acquainted with the 
constitution and state of health of the deceased. The 
secretary of the company, however, refused the exchange 
receipt. Ultimately the money was drawn and returned by the 
Board of Directors, the exchange receipt being also refused. 
It appears clear to me, first, that the payment made by the 
deceased into the Colo?iial Bank, Barbados, which company 
were and are the bankers of the Assurance Company, and, under 
all the circumstances appearing in evidence and in the pleadings, 
was a good payment on the part of the deceased, and that 
if he (Griffith) had lived until the next premium became 
due and payable, and that he (Griffith) had then paid 
this further premium, no difficulty would have arisen as 
to the regularity of the former paj^ment, or the liability 
of the company. All the weight of evidence goes to show, 
that, until after the refusal on the part of the directors to 
receive this premium and its return by them, Griffith was not' 
an intemperate man, nor was he suffering from "any disease 
tending to shorten life." It is clear that his intemperate 
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CLARKE habits developed themselves after he found that the premium, 

AND which he struggled hard to pay and which he did pay. had been 

WATSON returned by the directors, and the provision for his family cut 

V. off or jeopardized. It is manifest that Griffith's health was good, 

BARBADOS when, as directed, he paid his premium into the bank to the 

MUTUAL credit of the company. After its return to him it is 

LIFE established in evidence, he became addicted to drink — before 

ASSUR'ncb that there is clear evidence that his habits were regular and 

COMPANY, that the act of the directors in refusing the "exchange-receipt" 

and the position in which he felt himself placed thereby as 

regarded his family and perhaps others, weighed upon his 

mind,— and then, indeed, his habits became altered, he addicted 

himself to drink, and hurried himself into a premature grave. 

Under all the circumstances of this case I am clearly of opinion 

that the Barbados Mutual Assurance Company are liable to 

the appellants in the amount of the policy effected upon his 

own life by the late Thomas Griffith with that company, 

after payment to them, or deduction from the amount of the 

said policy, of the last premium so lodged by the said late 

Thomas Griffith to their credit, or for them, in the Colonial 

Bank in Barbados, and that the directors should and ought 

to paythe same ; that judgment therefore be for appellants, 

Samuel Foster Clarke and George Watfion as his executors, 

together with the costs of this appeal, with legal interest from 

the day upon which the said policy should have been paid by 

the said company to the appellants. 

Gbesham. C. J. Grenada. — As the learned Judge who tried 
the case in the Court below at the conclusion of his judgment 
discharging the rule, observes, the revival of the policy 
is dependent on two circumstances, namely, (1) the payment 
within three months of the premium and fine, and (2) that 
the assured had not, in the meantime, contracted any 
disease tending to shorten life, of which fact the directors 
reserved to themselves the right of ascertaining by medical 
examination. 

As the first question is the one upon which the decision in 
this case mainly depends, I shall briefly dispose of the second 
question before entering upon the first. 

I am of the opinion that the assured had not in the 
"meantime" contracted any disease tending to shorten life. 
The " meantime " is the time between the policy becoming void 
by reason of the lapse of the fifteen days after the premium 
became payable, and the time when the assured applied for 
the revival of the policy and satisfied the conditions required 
by the 28th Section of the Deed of Settlement. In this case 
the policy became void on the 1st August, the application for 
the revival of the policy, the payment of the premium and 
fine to the bankers of this society, and the proof of the then 
state of health of the assured were made on the 4ih August. If 
the above construction as to the " meantime" be correct, then 
the finding of the jury to the first question, "That the 
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aVsnred did contract disease tending to sliorten life" but to clarkh 
the 2ud question, " tliat it was contracted after the 4th and 

August" cannot affect the riglit of the assured to have the WATSON 
policy revived. v. 

I now come to the first question — Were the premium and Barbados 
fine paid ? mutual 

LIFP 

The learned counsel for the Appellants contended that the assur'nce 
question as to tlie authority of tlie secretary to direct the 
payment to be made to tlie bank, and his assenting to the other 
requisites for the revival of ihe policy without the direct 
sanction of the directors ought to have been rai-ed by a 
special plea. I am of opinion that question is sufficiently 
raised under tlie present one. If the secretary was not 
authorized to direct the payment, under the circumstances of 
the case, such payment to the bank would be no payment. 
Indeed, the whole question rests upon the authority of the 
secretary. 

It appears that for a number of years the secretary of the 
society was allowed to, and did. revive lapsed policies without 
any lefi-rence to the Board. Undoubtedly the directors had 
the rijiht, hari they chosen to exercise it, of satisfying them- 
selves as to the state of health of the persons seeking to revive 
lapsed policies. Having, however, not interfered for a number 
of years with the recognised powers of the secretary to revive 
such ijolicies, ai-e the directors justified in availing them- 
selves of Tirivate instructions given to their secretary in order 
to avoid the revival of a policy which undoubtedly would have 
been considered as revived had the events connected with it 
occurred before such instructions were given ? 

The circumstances of Mr. Griffith's case, as they appear 
from the evidence, are as follow : — By the negligence of liis 
clerk the usual piemium was not pr.idon the 17th July, when it 
became due. The fifteen daj's jii ace expired, and, the money 
not being jiaid, the policy became void. On the 4th August 
the clerk presented himself before Mr. Crmnpton, the secretary 
of the society, for the purpose of having the policy revived 
under the provisions of the 28tli section of the Deed of 
S(-ttlenient. He is directed to obtain a doctor's certificate. 
ThMt is obtained and taken to the secretary. What is the 
next direciioi) ? Not to leave the certificate in older that it may 
be laid before the directors fur their satisfaction, but the clerk 
is directed to go to the bank and p^iy in the premium and fine. 
That wasdom-, and a receipt for tJje same was obtained, which 
receipt by the 1.5th section of the Deed of Settlement is 
conclusive evidence of the payment of the monies. 

In my opinion Mr. Griffith had done everything to entitle 
himself to a revival of the policy, and it was in fact revived by 
his showing that he had not in the "meantime" contracted any 
di.sease tending to shorten life, and by paying the premium and 
fine into the bank. 

Mr. Crumpton, the present secretary, succeeded Mr. Gall, 
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CLARKE the late secretary. The date does not appear, but it was either 

AND in 1862 or 1863. Mr. Crumpton was directed, amongst other 

WATSON tilings, not to revive policies without bringing the matter before 

V. the board. This order was not promulgated publicly. There is 

BARBADOS no proof that Mr. Griffith had a knowledge of it. The prhieiple 

MUTUAL of the liability of the society for the acts of its secretary is so 

LIFE well and clearly laid down in the case of the Montreal 

ASSUr'ncb Assurance Company vs. Mc Gillivray 13 Moore, P.O. 120, that 

COMPANY. I shall here quote the words of the learned Lord who delivered 

the judgment of the Court. " Upon this, (the question of 

" agency), they think the true question for the jury to have 

" been, not what was the real extent of authority expressly or 

" in fact given by the Appellants to 3Iurray, (their agent), but 

" Avhat the Appellants held him out to the world, to persons 

" with whom they had dealings, and who had no notice of 

" any limitations of his powers, as authorised to do for them. 

" For it cannot be doubted that an agent may bind his principal 

" by a!cts done within the scope of his general and ostensible 

" authority, although those acts may exceed his actual authority 

" as between himself and his' principal, the private instructions 

" which limit that authority, and the circumstances that his 

" acts are in excess of it, beiag unknown to the person with 

" whom he is dealing." 

The only remaining question is whether Mr. Griffith, by 
submitting himself to another examination on the 12th August, 
thereby waived the revival of the policy, which he had obtained 
on the 1th. I think that examination was voluntary, 
without any consideration, and might or might not prove 
satisfactory to the Directors, but could not affect the right 
already secured by Mr. Griffith. 

I am therefore of opinion that this rule should be made 
absolute, and that a verdict should be entered for the Plaintiffs 
below with costs of this appeal and of the Court below. 

Tbafford C. J. St. Vincent. — The question in this case 
seems to me to resolve itself into this, — was the policy of 
assurance, which is admitted to have lapsed by non-payment 
of premium within the time allowed for such payment, viz., 
before August 1, 1863, revived by what subsequently took 
place ? 

In the 28th section of the Deed of Settlement of the 
Barbados Mutual Assurance Society it is said, "in case any 
" policy shall become void, as aforesaid, such policy may be 
"revived at any time within three calendar months by the 
" assured, or other person or persons beneficially interested in 
" the said policy, provided that the assured have not, in the 
" meantime, contracted any disease tending to shorten life ; of 
"which fact, the directors may, if they think proper, 
"satisfy themselves on examination by one or more of the 
" medical officers of the society ; and that the assured shall pay 
" at the rate of five per centum per annum on the amount 
" of the policy, from such time as the premium first became 
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" payable." Thus, two conditions had to be fulfilled in order CLABltB 
to entitle Mr. Griffith to have his policy revived : 5 per centum and 
had to be paid on the policy from the time wheu thepremium WATSON 
first became payable, and the assured must not, in the meantime, v. 

have contracted any disease tending to shorten life, of which Barbados 
fact the directors may, if they think proper, satisfy themselves mutual 
by examination by one or more of the medical officers of the lipb 
society. Mr. Reid, in his evidence, says : " It was my duty to ASSUr'ncb 
" look after the payment of all premiums on Mr. Grifflth's company. 
" policy from January 1860. I omitted to pay the one which 
"was fully due on 1st August 1863, and went to pay it on 
" 4th August. I then went to Mr. Crumpton, the secretary of 
" the society, and he demanded a doctor's certificate, and a fine 
" of 10 per centum, he, Mr. Crumpton, being aware that the 
" premium was due on the 1st August. Dr. Chapman having 
" given me a certiticate, I took it, in the course of the day, to 
" Mr. Crumpton; he received it from me, and directed me to go to 
" the Colonial Bank and pay the premium and fine, which I did. 
" I took Mr. Crumpton the Colonial Bank receipt. He held it, but 
" did not give me a Life Assurance receipt, as was usual. He said 
" he could not give it, he must submit it to the directors." The 
directors afterwards decided that Griffith must submit to an 
examination by the medical officers of the society on the 
12th of August; he is so examined, and is then found to be 
suffering from a disease tending to shorten life, and the 
directors refused to revive his policy. 

On this statement of facts is the policy revived? This 
depends entirely on whether or no Mi'. Crumpton had power 
to bind the society without the express authority of the 
directors. For, if he had, tlien the payment of the premium and 
fine to him was a payment to the society ; and the examination 
by Dr. Chapmayi on the 4t]i August was an examination on 
behalf of the society ; but if he had no aiithority, then what 
was done by his direction required the express ratification of 
the directors, who, instead of ratifying what had been done, 
required a further medical examination and, eventually, 
declined to revive the policy. On this point we have the 
authority of Acey vs. Fernie, 7. M. and W. 151., for the 
proposition that the agents of an Insurance Company cannot 
revive a lapsed policy without the express previous approval 
of the directors, and we have the fact that the secretary was 
directed not to revive policies without bringing the matter 
before the board, We have it also in evidence that Mr. 
Crumpton declined to give an insurance receipt, saying that he 
must submit the matter to the directors, thereby clearly 
showing that he himself believed that he had no authority to 
revive the policy. 

I think it was not necessary to give public notice that the 
secretary had no power to revive policies. 

I am therefore of an opinion that the Rule of the 8th day 
of May 1866, calling upon the Respondents to show cause why 
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CLARKB3 the verdict entered for them at the trial should not be set 

AND aside and a vertliot entered for the Appellants, was properly 

WATSON discharged by the learned Judge in the Court below, 
r. 

BARBADOS 
MUT0AL 

AssuR'NCB ST^ VINCENT, 1877. 

COMPANY. 

HENDERSON AprELLANT. 

MACKENZIE Respondent. 

Claim in excess of £20 — Jurisdiction-Power to non-suit. 

Packer, C. J. Barbados. We are of opinion that, the 
Appellant's counsel having oifered to abandon his claim in 
excess of £20, the Chief .Justice should have allowed him to do 
so, and made a minute of it ou the recoid. 

We are further of opinion that the Chief Justice had no 
authoiity to nonsuit the Plaintiff on account of the excess, but 
should Lave dismissed the case for want of jurisdiction. 

The decision of the Court below must therefore be 
reversed, and the appeal allowed with costs. 



ST. VINCENT, 1878. 

GREENWOOD ET AL Appellants. 

LEWIS Respondent. 

[Present : Pacsbr, Gresham, Wattley, and Armstrong.] 

Packer, C.J. of BHrbados. We are of opinion that the 
Plrtintiffs' declaration was insufficient in law, and that the 
demurier book w;is good, having be^n amended by ihe Acting 
Chief Justice, (as he had full power to do), by striking out the 
plea and replication, and the signature of the JJefendant's 
attorney, being at the end of the papers it was not necessary 
for him to sign each of the pleadings making up the demurrer 
book. 

The Appeal must therefore be dismissed with costs. 
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ST. VINCENT, 1879. 

LEWIS Appellant. 

BONYUN Respondent. 

Action for pcnnUij — Comstrvctijn of penal yfotutes — Qualifica- 
tions of legal practitioners — Right of Court to determine 
who shall practise therein. 

Fleming, Acting O.J. Barbados. This is an appeal from 
a decision of tlie Clii^f Justice of this island, who refused a rule 
nisi for a new trial under the following circumstances. 

A complaint was brnug-lit by the jiresent respondent 
aprainst the pre-ent nppellant, under section 11 of an Act of 
this island of 1.5th October 1800. foe having drawn a deed for 
reward without being duly qualified. The Chief Justice gave 
judgment in favour of the plaintiff. A rule nisi for a new tiial 
was moved for on the grounds that the judgment was against 
the weight of evidence and contrary to law, but it was refused. 
Hence this appeal. The principal point in dispute is whether 
the present appellant was or was not qualified, under the 
Act before ment'oned, to draw the deed in question. The 
Chief Justice held he was not. Iq order to decide this point 
it was necessary to examine the Act No. 108 of 1860. as 
also certain rules of the court connected with it. Sec- 
tion 11 of the Act provides as follows: "If any person 
" shall presume to jjlead or practise the law in this Island, 
" or give advice in any law affair whatever, or make or draw 
" any deed, will, or other legal instrument for fee or reward 
" imtil he hath obt lined the approbation of the court and hath 
" qvialifled in the said court by taking the following oath, he 
"shall forfeit a sum of £iO for eacli offence, one- half for the 
" public uses of this island, and the other half to such person 
" as shall inform and sue for the same, to be recovered by action 
" of debt or assumpsit," etc. A certiScatt' of havinc taken the 
oath referred to is required to be filed in the secretary's 
office. 

Was then the nppellant qualified under this section to 
draw the deed in question, which it is not denied lie has 
drawn? Section 8 of the court Act, No. 168 of 1800. provides 
as follows:— "In cases not herein or hereby sufficiently 
" provided for, it shall be in the power of the justices of the 
" court, or the majority of them, whereof the Chief Justice 
" shall be one, to make and establish general rules for guiding 
" the practice of the court, etc. " Provided always that, bef jre 
" any such rule shall take effect, the same shall be laid before 
" the Legislature for approval, and if any such rules shall be 
" disallowed by Her Majesty, or by resolution of either branch 
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LEWIS " of the Legislature, the same shall have uo force or effect 
V. " wliatsoever. Provided always that any such resolution, 

BONYUN " whereby such disallowance by either branch of the Legisla- 
" ture shall be signified, shall ba passed within four months 
" after the same rules shall lia\ e been submitted for approval, 
"and, if no such resolution shall be passed within the time 
"aforesaid, the rules so submitted for approval shall take 
" effect from the expiration of such four months, etc. Pro- 
" vided that until any new rules shall take effect, whereby the 
" present rules of the said court shall be abrogated, the rules 
" now in force shall remain and continue in force until such 
" new rules shall take effect," etc. 

Certain rules of court were passed in the year 1850, one of 
which was as follows:— "It is ordered that no person be 
" admitted for the time to come to practise as counsel and 
" attorney in the courts of common law held in and for this 
"island and its dependencies without being Avell-known, and of 
"a fair and irreproachable character, and unless he shall 
" produce authentic certificate of having been entered in one 
" of the Pour Inns of Court in the Kingdom of Great Britain, 
" or of the King's Inn in the Kingdom of Ireland, and of having 
" kept twelve Commons there," etc. 

The appellant was not qualified under this rule, but, being 
desirous of practising the law in this island, applied to the 
Supreme Court to allow him to do so, notwithstanding the 
existence of the rule. On the 6th AjDril 1866 the court, having 
heard his application, granted the petitioner's prayer, stating 
that, notwithstanding the above-mentioned rule, it had been 
the practice, for many years past, to admit persons of unexcep- 
tionable character, though not qualified under the rule to 
practise, and the court ordei-ed tliat the rule in question be 
allowed so far as to admit Mr, Leivia as a practitioner. On the 
5th June 1866 the appellant presented himself before the 
court, took the necessary oath as a practitioner, returned 
thanks to the court for having relaxed the rule in his favour, 
and was congratulated by the court on his admission. 
A certificate of his having taken the oath was filed in the 
secretary's office. On the 11th July 1806 the order of the 
court, or altered rule, was brought before the St. Vincent 
House of Assembly for confirmation, but was not approved of. 
On these facts the counsel for the respondent has argued that 
the so-called altered rule having been disallowed by the House 
of Assembly, the appellant had no right to practise, his right 
to do so having depended upon the decision of the House of 
Assembly with regard to the alteration of the rule. The 
appellant, on the other hand, has argued that it was altogether 
unnecessary to have had the rule in question submitted for 
the approval of the Legislature. That the admission of practi- 
tioners is an inherent and sole power vested in judicial 
tribunals, and the mere fact of having made such rules as are 
mentioned, and of having submitted them to the House of' 
Assembly, cannot deprive the Court of any rights inherent to 
it, or prejudice a person who in virtue of such rights has been 
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accorded certain privilegeri. The case of D'Allain vs. Le LEWIS 
Breton, 11. Moore's P.O. 04 was cited to show that the v. 

discretionary power of courts with regard to practitioners will bony UN 
not be interfered with. 

I think there can be no doubt as to the general principle 
put forward by the appellant, viz : that the question of 
admitting practitioners is one for the courts themselves 
to decide. The Legislature can, by an express Act, of 
course, deprive them of this right, and the real point at issue 
seems to be whether the Legislature here has sufficiently 
deprived the Supreme Court of this Island of a right it would 
otherwise possess, or whether the court has, by any action on 
its part, done anything sufficient to deprive itself of that 
right. Now if we look at the Act of 1860 we shall find tliat 
section 11 expressly relates to the admission of practitioners, 
making the only necessary preliminary to practise the taking 
of an oath, and the filing of the oath in ithe secretary's 
office. Here wo find a precedent expressly laid down by the 
Legislature, and, notwithstanding any inherent right a court 
may have to admit practitioners, I am quite prepared to say 
that in presence of this requirement the court could not say 
" We will receive so and so to practise without his taking any 
oath." This would be contrary to the express law and 
beyond the power of the court's authority. But it is another 
question whether, having arranged on certain rules bearing 
more or less on this section of the Act, such are rules which 
necessarily come within the meaning of section 8, and which 
under that section requires the sanction' of the Legislature. 
I do not think they are. What rules does section 8 really 
refer to ? It refers, in the words of the section, to general 
rules for guiding the practice of the Court in cases not herein 
or hereby sufficiently provided for. Now, the admission of 
practitioners is a case herein, i.e., in the Act provided for, viz : 
by section 11, and is not therefore, in my opinion, a case which 
really required any rules under section 8 to be submitted to 
the Legislature. It may indeed be questionable whether 
section 11 of the Act, which defined certain things only to be 
necessary previous to a person practising, would not have 
repealed by implication any previous rules on the subject, 
which required more, supposing them to have had any 
legislative force as regards practitioners. It has been re- 
marked, and very correctly so, that the penalty of £20 can 
only be recovered for breach of section 11 of the Act. What 
does this section after all require? It requires, in the first 
place, the approbation of the court. Can it be said that in 
this instance the court's approbation was not given? The 
appellant petitioned the court to be received, the court 
grants his petition, he thanks the court for admitting him, and 
the court then congratulates him. It seems to me if this 
is not approbation it is difficult to understand what is. 

In the second place this section reqniies a person before 
pijaetisiug to qualify himself — how ? by taking a certain oath. 
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LEWIS and having the same filed in the secretary's ofSce. This was 
V. done. The appellant, therefore, obtained, In my opinion, the 

BONT0N approbation of the court. Tliere is no doubt that he took the 
oath, and that such was duly filed. 

I am therefore of opinion that he could only have incurred 
the penalty under section 11 of the Act for having failed to 
observe one or the other of its requirements. This he did not 
do, and I cannot see how the passing of a rule of the court, and 
the subsequent submission of it to the Legislature, which 
seems to lae to have been in this particular matter unnecessary, 
can affect a person so as to make him liable to penalties 
specially provided in a penal section of a statute fur the non- 
observance of other things. But if it is necessary, as contended 
by the respondent, that no one could, previous to 1808, prac- 
tise the law, notwithstanding the permission of the court, 
without the sanction of the Legislature, it is difficult to see 
how, for example, the counsel for the respondent himself is 
duly qualified. Ue, and several others, it is edniitted, have 
been allowed to practise, and still do practise, without ever 
having troubled the Legislature for permission. It was argued 
that they do sro in virtue of certain rules of court, passed in 
1868, which do not, as did the rules of 1850, require to be 
submitted to the Legislature. I must say 1 cannot see any 
reason why, if the rules of 1850 required, as regards tliis 
matter, the sanction of the Legislature, the rules of 1868 do 
not equally do so. The preamble, as it were, of the rules of 
1868 is as follows :— " Whereas by'the Court Act, 1860, and by 
'• by the Common Law Procedure Act, 1865, it is provided that 
" in Gases not sufficiently provided lor by the said Acts, it 
"shi)ulil be in the power of the justices of the court or the 
" majority of tiiem, to make and establish general rules for 
" guiding the practi-e and pleadings of the court. It is ordered 
" &c." These rules, therefore, are made in virtue of the Acts 
of 1860 and 1865, and, if the Act of ISOO required any rule 
relating to practitioners to be submitted to the Legislature, no 
less so does section 117 of the Common Law Procedure Act of 
1865. 

It is not necessary for me to enter into the 7th ground of the 
appellant's reasons of appeil. I need only say th;it, where it 
is intended to set up a special defence, all that is required, 
under secti n 121 of the Act of 1860, which is very similar 
to the section 76 of the English County Court Act 9 and 
10 Vic. c. 95, is that notice thereof shall be given. The object, 
undoubtedly, of the above sections is to avoid the technicalities 
of pleading, and if the provisions of section 121 of the Act of 
1860 had been, in this instance, complied with instead of putting 
in a formal plea the difficulty lai.-ed with regard to the 
replication would iiot have arisen. There is no doubt that, 
tinder section 119 of the Act of I860, the evidence should be con- 
fined to the demand or cause of action as stated in the summons ; 
but, on the other hand, the very object of obliging a defendant 
to give notice of a special defence must be to allow the plaintiff 
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at the time of hearing of the ca«e, to meet that defence, and, 
to such extent, to offer evidence which, in the absence of such 
notice, lie might have been required to offer. 

The appeal in this ease is from the refusal of the Chief 
Justice to grant a rule nisi for a new trial. 

I am of opinion that the rule nisi should have been granted, 
and that, therefore, this appeal be allowed with costs. 



LEWIS 
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BONYUN 



Gresham, O. J., Grenada. This was an action brought by 
the respondent against the appellant in the Supreme Court 
of Judicature (Summary .Jurisdiction) for i.)ena.Ities under tiie 
11th section of the Court Act, 1860. That section enacts that 
" if any person bhoulil preirume to plead or practice the law 
" in this island, or give advice in any law affair whatever, or 
" make or draw any deed, will, or other legal instrument for fee 
" or reward uutil he hith obtained the approljation of the 
" court, and hath qualifleil himself in the said court by taking 
" the following oath, he shall forfeit the sum of £20 for each 
" offence, &c." 

The section concludes by enacting that a "certificate of 
" the" taking such oath must be filed in the secretary's office 
" before any person s^hall be reckoned or esteemed qualified," &c. 
No penalty appears to be iinpoj^ed for not complying with this 
porti(m of the section although the plaintiff in the court 
below has included it in his complaint. 

The defendant pleads what he calls a special defence, but 
which in effect amounts to no more than the general issue. 
The plaintiff filed a replication seeking to bring the effect 
of the 8th section of thu Court Act to support his complaint. 
It is clear that no such rejjlication is allowable under the Court 
Act. However, no application was made by the defendant to 
the court below to strike it out, and it remains upon the 
record. It may, however, be treated as a nullity, and no notice 
of it, as a replication, need be taken by this court. 

Tiie trial came on in due course, and a verdict was found 
for the plaintiff, whereupon the defendant applied for a rule 
nisi for a new trial, which was refused bv the couit below, 
upon which the defendaat brought this present appeal. 

It is a well established rule of our courts of law that 
penal statutes must be construed stiictly, and that nothing out 
of the section imposing the pennlty can be available for 
supple nen ting it. It was in evidence that the defendant had 
actually obtained the approbation of the court, and had 
qualified himself in the said court by taking the said oath, 
and, if it were necessary in order to avoid the penalty, had 
filed, in the secretary's office, a certificate of the taking such 
oath. It is clear so far that the defendant had complied Avith 
the requirements of the 11th sectioa, and, therefore, had not 
rendtred himself liable to the penalty imposed by that section. 
The plaintiff relied upon the effect of the 8th section, and, 
altho' it could not be made available by way of replication, it 
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LEWIS was competent for him to argue that if his construction of it 
V. was correct, the non-compliance with the terms of the §th 

BONYUN section rendered of none effect what the plaintiff had done 
under the provisions of the 11th section. 

By the 8th section it is provided that the court may make 
and establish general rules for guiding the practice of the 
court and to approve or direct the forms of process issuing out 
of the said court, etc. It is further provided that, before any 
such rules shall take effect, the same shall be laid before the 
Legislature for approval, and that, if disallowed by Her 
Majesty, or by resolution of either branch of the Legislature, 
the same shall have no force or effect whatsoever ; which dis- 
allowance by either branch of the Legislature shall be signified 
within 4 months. 

The court submitted the suspension of the 1st rule of 
court regulating the admission of practitioners to practise in 
the court, to the Legislature, and, without waiting the expira- 
tion of 4 months, as required above, admitted the defendant : 
who complied with the requirements of the 11th section. 
Within the 4 months the Legislative Assembly disallowed 
the suspension of the 1st rule. 

The plaintiff contends that the defendant was not, in 
consequence of this disallowance, properly, or at all, a legally 
qualified practitioner of the court, and had incurred the 
penalty for which he was then sued. Assuming that the 
contention of the plaintiff as to the inability of the defendant 
to practise in the court, is correct, it does not necessarily 
follow that he has incurred the penalties under the 11th 
section, and I am of opinion that he has not. 

Upon a consideration of the wording of the 8th section of 
the Court Act, I am of opinion that the general rule No. 1 for 
regulating the admission of practitioners in the Supreme Court 
is not included in its operation, and that it was not necessary 
for such rule to be submitted to the Legislature. Rule No. 1 is 
not a rule for guiding the practice of the court, nor one for 
approving or directing the forms of process issuing out of the 
court, &c. The section itself evidently contemplates and 
provides for these two purposes only, by expressly stating, at 
its commencement " In cases not herein or hereby sufficiently 
provided for &c." 

I am, therefore, of opinion, upon the whole case, that the 
defendant is, to all intents and purposes, a legally qualified 
practitioner of the courts of the island of St. Vincent, and has 
not rendered himself liable for the penalties under the 11th 
section of the Court Act, 1860. 

This is an appeal against a refusal of a rule nisi for a new 
trial. Had that rule been framed so as to have included, in the 
alternative " or to set aside the verdict for the plaintiff and 
enter one for the defendant," this court could have dealt finally 
with the case, all the facts and merits being fully laid before 
the court. A.s it is, all this court can do is to say that the 
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appeal be allowed, and that a rule nisi for a new trial be lewis 
granted, and that with costs. v. 

BONYUN 

Armstrong, C. J., St. Lucia. This is an appeal in an action 
instituted by the respondent, as a public informer, in the 
Supreme Court (Summary Jurisdiction) against appellant, who 
is charged with having drawn a deed for fee and reward, and 
having thereby incurred a penalty of £20 under section 11 of 
Court Act, 1860. 

The plaintiff alleged, by his statement or plaint: 1st. 
That appellant Lewis for a reward of thirty shillings drew an 
indenture of mortgage of a piece of land in Kingstown. 

2nd. That he had not obtained the approbation of the court. 

3rd. That he had not qualified himself in the court by 
taking the required oath. 

4t]i. That he had not filed a certificate that he had taken 
such oath, and that by reason of the premises he, Lewis, had 
incurred a penalty of twenty pounds. 

Had these allegations been proved, the appellant would 
have been liable to the penalty. He would have violated clause 
11 of the Court Act, 1860, the only clause which fixes the penalty. 
Clause 11, being a penal clause, must be construed strictly. 
" A penal law," says Dwarris, " shall not be extended by 
" construction. The law of England does not allow of construct- 
" ive offences, or arbitrary punishments. No man incurs a 
" penalty unless the act which subjects him to it is clearly both 
" within the spirit of the statute and the letter of the statute 
" imposing such penalty." " If these rules are violated," said 
" Best, C.J., in the case of Fletcher v. Lord Sondes, 3 Bing. 580, 
" the " fate of accused persons is decided by the arbitrary 
" decisions of Judges, and not by express authority of the law." 

I find that the appellant in this case was admitted an 
attorney of the Supreme Court of this Colony, that he did 
qualify himself by taking the oath of office, and that a certificate 
of his having taken the oath was duly filed in the secretary's 
office. Having done all that the law required, the appellant, 
according to the very letter of the Act, could make or draw 
any deed for fee or reward. The pretention of the respondent 
that the power given to the court by the 8th section of the 
Act of 1860, to make rules for guiding the practice of the court, 
subject to their being laid before the Legislature, necessarily 
excludes the right of the court to appoint an attorney an officer 
of the court, cannot be sustained. The Judges in almost all, if 
not in all, the colonies have the power given them to make rules 
of practice, subject, in some cases, to their disallowance by the 
Governor in Council, in others by the Legislature. The rules 
made by the Judges in England cannot be laid before Parlia- 
ment. No one in England has imagined that the power to make 
rules for the guidance of the Court deprived the Inns of Court 
of their right to admit solicitors. 
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LB3WIS It appears that the appellant was admitted a barrister 

V. ' and attorney of the Supreme Court by the Judges on the 26th 
BONYUN April 1860. The Court, after admitting the appellant, ordered 
that the rule should be forwarded to the Governor tobe laid 
before the Legislature. The written rule of the 26th April, a 
copy of wliich was submitted to the Legislature, contains no 
reference to the Legislature. It is signed by only two judges. 
The House' cf Assemblj^ acted upon it as if it was sufficient, 
and, as far as it could express an opinion, objected to the 
admission of appellant. The Court, witliout waiting the action 
of either branch of the Legislature, on the fifth June 1866 
ordered that the rule should be published. Mr. Lewis took the 
oath of office, and the Chief Justice and Assistant Justices 
offered their congratulations to Mr. Lewis. There cannot be 
stronger evidence of the opinion of the whole court, and that 
it was perfectly aware of the inherent rights it enjoyed and of 
its determination to enjoy them. 

I am of opinion that the judgment appealed from should 
be reversed, and the present appeal maintained with costs in 
favour of the appellant. 
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Action of debt, three defendants — Verdict for one. Jury could 
not agree as to other tico and discharged — Neiv trial, rule 
discharged — Grounds of a jype.al ( 1 ) Counsel settled case in 
character as counsel and not as attorney, {2) Motion for 
■postponement of trial refused, (3) Notice of trial hy 
continiKince refused, {Ji) Jurors selected from u'rong jury 
list, (J) Verdict not given in accordance uith statutory 
provision, (6) Trial should have been adjourned, (7) 
Leadincj questions permitted, (8) Not competent, in an 
action, cx-contractu, against several defendants, for 
judgment to he gicen in favour of one only — Rule nisi 
not stating grounds %ipon ivhich it was granted. 

FLEMING, Acting C. J. Barbados. 

This is an appeal from a decision of the Chief Justice of 
this Island, who discharged a rule nisi for a new trial. 

An action was brought before the Supreme Court by the 
present appellants against the present respondents to 
recover a debt of £316. 16. 2. The defendants were 
described as Richard Augustus Lynch, Caroline Eliza 
Lynch, and Allan Lewis, lately trading together under the 
name, style or firm of the Executors of William Lynch, 
at 109 Market Square, in the town of Kingstown, in the 
Island of St. Vincent. The two first defendants pleaded, 
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firstly, never indebted, and, secondly, that the plaintiffs' 
claim was merged by their accepting a deed of mortgage 
in full satisfaction thereof. The third defendant severed 
in his plea, pleading, firstly, never indebted, and, secondly, 
denying ever having traded as alleged. The case went on 
to trial, and on 22nd January 1878 the jury gave a verdict 
on all issues for the defendant, Allan Lewis, being unable 
to agree as to the other defendants, and were then 
discharged. A rule nisi for a new trial was moved for 
on 12 grounds, and on 11 was granted. The rule was 
subsequently discharged which gave rise to this appeal. 
The appellants put in no less than 15 reasons to show why 
this appeal should be sustained. The reasons were followed 
by another objection, viz|: to the appearance of the Attorney 
General for the respondents on the ground that he only 
appeared as counsel, and not attorney, when settling the 
case for appeal, in accordance with rule 6 of the Rules of 
Practice of the Court of Appeal. This objection the Court 
overruled. It is well known that counsel and attorney do 
the work of both one and the other in this Island without 
any distinction, but supposing even that the Attorney 
General did act as counsel, as distinguished from attorney, 
any objection on that ground the Court considered waived 
by the subsequent conduct of the parties. Besides which, 
if the rule be strictly interpreted, it mentions only parties, 
making no more mention of an attorney than a counsel. 

The first of the appellants' reasons of appeal is that they 
were refused a postponement of the trial, which they applied 
for under rule 34 of the Rules of the Court of 80th October 
1868. The reasons why such a postponement was refused 
have been stated, and, though I do not say that under no 
circumstances can a new trial be granted because a 
postponement has been refused by a judge, I do not see 
anything suflBcient in the present case to warrant such 
being granted on this ground. 

The second reason of appeal is that notice of trial by continu- 
ance was given, but was also refused. The appellants' counsel ar- 
gued at great length to show that such a continuance was a mat- 
ter of right, and referred to the English practice on that subject. 
The Court, however, was not so much to consider what the 
English practice is, as what the local law requires. Section 15 
of the Act of 15th October 1860 provides for the time of filing 
actions, etc. ; and section 11 of the same Act contains the only 
provisions I can find about continuance. The section is as 
follows : '■ That in all cases where an action shall be continued 
" by leave of the Court, on motion of course to a Court 
" subsequent to that at which it should have stood for 
"trial, under the provisions of this Act it shall not be 
" necessary to enter any such continuance in the pleadings, or 
" on the judgment roll, but such continuance shall be noted by 
" the secretary in the minute book of the covirt." 

It was argued on the side of the respondents that this 



GRBEN- 
VfoOD 

V. 
LYNCH 



20 



WINDWARD ISLANDS 



GREEN- section only applies to a motion for continuance -made after the 

WOOD time the cause should have stood for trial, and that a motion 

v. made before that time must be granted as of right. This I am 

LYNCH unable to see. The section appears to me to provide for 
motion being made in order that the case may stand over until 
some other time than that at which it should have been tried ; 
in other words, that it was only another way of adjourning the 
trial of the cause. There is no doubt that under this section a 
continuance is not a matter of right ; if it be granted at all it is 
granted " by leave of the Court." What are really the facts as 
regards the application made in this case ? An application for 
the postponement is first made to the judge ; he does not think 
the reasons mentioned sufficient to grant it, and it is refused. 
On the very same affidavit which was presented to the 
judge for a postponement, but which he did not consider 
satisfactory, is made a motion for a contiauance. Is it likely 
that the judge, who in the first instance did not think it right 
to grant the postponement, would afterwards, upon the same 
facts, grant, in another minner, the same thing ? The fact of 
having made the motion for continuance in the way it ^vas 
made showed that it was made under section 47 of the Act of 
1860. I see no sufficient reason for granting a new trial on 
this ground. 

The 5th, 6th, 7th, and 8th reasons of appeal relate to the 
question as to whether the case was tried by a competent jury. 
The principal ground of challenge was that the jurors had 
been taken from the jury list of 1877 instead of from that of 
1878. Section 9 of the Jury Act of 1875 enacts as follows : " In 
" the month of December in every year tlie treasurer shall 
'■ send to the provost marshal a list of all persons who have 
"paid taxes on income, say, £50, or upwards, during the 
" current year, which list shall be conclusive evidence of 
"such payment, and of the liability of all persons named 
" therein to serve as jurors in respect of an income 
" qualification under this Act." Section 13 is as follows : — " The 
" provost marshal shall, during the first week in January in 
" every year, make a list, to be called the jury list, of all men 
" qualified to serve on juries under this Act, and the names in 
" such list shall be set forth in alphabetical order, the surnames 
" being placed first, and in such list shall be set forth the 
" respective places of abode, qviality, or business, and the nature 
" of the qualification of the jurors, respectively, according to 
"the form set forth in Schedule ' B.' of this Act." Section 16 
of the Act, inter alia, declares that every jury list shall remain 
in use, subject to correction from time to time, until the 
formation of a new jury list. The 2lst section declares that 
" seven days before the holding of every Court for the trial 
"of causes, civil or criminal, the provost marshal shall 
" cause 36 persons to be summoned as jurors," &c. The facts, 
so far as this point is concerned, are very succinctly stated 
by the learned Chief Justice in his reasons for discharging the 
rule nisi. They are as follow : — The provost marshal did not 
receive the treasurer's return as required by section 9 of the 
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Jury Act uutil the 8th of January. The list was published 
on the 9th, and appeared iu the Gazette on the lOtli. The 
Court at which the case in question was tried met on 
the 15th. It was therefore" necessary to issue the venire 
for a jury to try the case not later than the 8th. But 
it was only on the 8th that the provost marshal was 
furnished with the list of persons who were to form the jury 
for 1878, and I am certainly inclined to think that the list 
cannot be considered as formed, at the earliest, uutil the 
provost marshal furnishes a copy thereof to the Chief Justice, 
and causes the list to be published. This was not done iintil 
the 9th. If then the list was not formed until the 9th, there was 
not time to summon a jury from it to try a case on the 15th. 
We must then have recourse to the 16th section of the 
Act, which provides that every jury list sliall remain in use, 
subject to correction from time to time, until the formation of 
a new jury list. It has been argued by the appellants' counsel 
that this means only that the jury list, if exhausted before 
the end of the year, may be again commenced and used until 
the expiration of the year, but that it does not mean that one 
jury list can be carried on to the next year, or, it may be, more 
years than that. I am afraid I cannot put this construction 
on the section. It seems quite plain to me that the jury list, 
which is made for the year, must, without any provision of this 
kind, be considered good for the year, and that therefore the 
provision in question, to have any sense put upon it, must 
*PPly to such a case as is before us, viz : — where a new jury list 
has, for some reason or other, not been duly formed in time. 
I am therefore of opinion that the jury ^"^ho tried the case 
were properly selected from the list of 1S77. But whi'Je 
expressing this opinion, I do not mean to say that it would 
not have been far more satisfactory had the jury list for 1878 
been ready when it should have been. Where a law, such as 
the Jury Act, exists, it should be obeyed, and laches, such as 
did occur in carrying out its provisions, ought not to happen. 
Those whose duty it is to take steps under such a law, to 
furnish the returns it requires, and to see that the periods 
mentioned in it are observed, should, undoubtedly, do their duty. 
Were it not for the provisions of the 16th section it might 
have been difficult to see how any trial could have taken place 
at the time the one in question did. 

In the 8th reason of appeal it is complained that the within 
verdict, as received from the jury, was irregular in so inuch as it 
was notiu conformity with section 36 of the Court Act of 18C0. 
This section enacts as follows: "All verdicts of juries 
" shall be delivered in writing, and where any special verdict 
" is found in any cause, one counsel for the plaintiff and 
" another for the defendant shall draw up the notes of special 
" verdict in Court," &c. It was argued that in this case the 
jury agreed that Mr. Allan Lewis was not a partner, 
whereupon his counsel wrote a form of verdict which was handed 
to and signed by the foreman. This appears to be the usual 
practice. The question, then, is whether the verdict delivered 
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by the jury amouuted, in this case, to a special one or not. I am 
of opinion it did not. If it did ifc no doubt required the latter 
provisions of section 86 of the Jury Act to be complied with. 
Whatever the jury may verbally have said, the only 
recorded verdict we have is the one signed by the foreman, 
finding "on all the issues joined for defendant Allan 
Lewis ; jury unable to agree as to the other defendants." 
I cannot help saying, however, that I think it would be far 
more satisfactory were the custom discontinued of permitting 
some other than the jury themselves to write out their verdict. 
As the law requires the verdict' to be in writing, and as one 
of the necessary qualifications of a juryman is that he should 
write, the jury should themselves put into writing what their 
verdict is. It would be then for the presiding judge to deter- 
mine whether the contents of such writing amounted to a 
general or special verdict. 

As regards the 9 th reason of appeal it was, I think, 
admitted by the appellant's counsel that no " bill of 
exceptions" was really tendered by him. 

I think the 39th section of the Jury Act of 1875 meets the 
10th reason of appeal. If a jury cannot agree within a 
certain time, the section states that the Court may discharge 
them, and cause a new one to be sworn, or may adjourn 
the trial to another Court or day. This section appears 
to me rather directory than compulsory, and there is nothing 
to show that any request was made by any of the respondents 
as to what they desired should be done. 

• The 14th reason of appeal contends that leading questions 
were permitted to be put by the Court. I have lead the 
evidence through, and the only question I can find that appears 
to have been objected to is when the Court allowed the 
defendant, Allan Leivis, to he SiBkeA whether, as executor, he 
ever traded as a merchant with the other executors of 
the late Williain Lynch. I think this question was admissible. 
In the case of Ridgetoay v. Phillip I, C, M., & R. 415, one 
defendant was allowed to explain an admission made by 
him to the effect that he was in partnership with the others. 
In this case no admission has been made, a fortiori, can an 
alleged partner explain that he is not a partner. 

The other reasons of appeal chiefly refer to the question 
as to whether it was competent for the jury to give a verdict 
for one defendant, and to the fact that the verdict given was, 
at all events, against the weight of evidence. 

As to the first question, there is no doubt that in an action, 
ex contractu, against several defendants, the verdict should in 
general be found against them all. In the cases however, whic-h 
have been quoted by the appellants' counsel, this general 
principle has to some extent been departed from. In that of 
Griffiths V. Franklin M & M. 146, in an action of assumpsit 
against several defendants as executors, with a plea of ne 
ungues executor, the plaintiff had a verdict against the real 
executor, on the counts laying the promises by the testator, 
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the other defendants being discharged. Again, in the case of 
Parsons v. Hancock M & M. 330, on a plea by several executors 
that they had fully administered, those who were shown to 
have no assets in their hands obtained a verdict, while a 
verdict went against those who had. But what are really 
the facts in the case before us ? Three defe)idauts are sued as 
lately trading under the name style or firm of executors of 
one William Lynch. They severed in their pleas, two pleading, 
in the first place, never indebted, and, secondly, a merger, 
and the 3rd defendant denying that he ever traded under the 
name or firm of the executors of Williani Lynch. Under 
these circumstances was it not open to the jury to say they 
^\'ere satisfied that the defendant Allan Lewis iiever did trade 
as alleged? The question whether a partnership " does or does 
" not subsist between any particular persons is a mixed question 
" of law and fact, and not a mere question of fact. It is, 
" nevertheless, a question to be decided by jury, who, taking 
" their own view of the effect of the evidence before them, are 
"bound to apply to the facts established to their satisfaction 
" those legal principles which the Court may lay down for their 
" guidance." Lindlky on Partnership, 3rd Edition, Vol. 1 p. 92. 
In this case three were sued as partners ; they severed in 
their defence ; evidence was offered as regards each ; the 
presiding Judge explained to the jury the law of partnership 
as bearing on the case, and the jury found that one of the 
these was not a partner. 

In the case of Wickens y. Steel 26 LJ.C.P. 24-1, in an 
action of contract against two defendants, the jnry having 
found that one only was liable, a verdict was entered for both 
defendants. It was asked, before the verdict was recorded, that an 
amendment might be made under section 37 of the C.L.P. Act 
of 1852 by striking out the name of the other; but this was 
refused. A rule was obtained to show cause why a ferdict should 
not be entei'ed for the plaintiff against the defendant found 
liable. In discharging it C.J. Cockbufn remarked, "The verdict 
" is right as it stands, and the defendant George is entitled to it, 
"and by discharging this rule we do not put the plaintiff in 
" a position to prevent his obtaining full justice. He may still 
"bring this action against Alexander and recover judgment. 
" By making the rule absolute we should be putting the 
" defendant George in a worse position than he is now with 
" a verdict in his favour." As to whether or not a verdict in 
the case before us should have been entered in favour of all 
the defendants, is not now the question the Court is asked to 
decide, but it is asked to place the respondent, Allan Lewis, in 
a worse position than he is now with a verdict in his favour. 
The not entering up a verdict for all the defendants may 
be a matter concerning them, but it cannot prejudice the 
defendant in whose favour it was entered. A mistake in 
entering up the verdict might be ground for a new trial, but 
such can scarcely be said to be the case in this instance. If 
a judge improperly discharged the jury from giving a verdict 
oji one or more of the issues, a new trial may be granted, but 
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GREEN- in this case the jury did find on all the issues as regards one 

WOOD defendant. I do not see how any injustice can be done to the 

V. plaintiffs by refusing a new trial. They still have their 

T^YNCH remedies against two of the respondents ; as regards one the 

jury have decided in his favour. 

On the question of evidence I see no sufficient ground 
for disturbing the conclusion which has been arrived at. 
The evidence is doubtless conflicting, bub for this very 
reason it is all the more matter for a jury to decide upon ; and 
unless their conclusion was clearly against the weight of the 
testimony adduced, or their verdict was such as to seriously 
dissatisfy the judge who tried the case, I for one should be 
reluctant to disturb the conclusion come to. 

I will now refer to what appears a somewhat serious 
objection on the part of the respondents, namely, that 
the rule nisi, which was discharged, was after all properly 
discharged, because it did not, as is required by the 35th rule 
of the Rules of Court of 30tli October 1868, contain the grounds 
upon which it was granted. This rule is similar to section 33 
of the C.L.P. Act 1854, which requires that in every rule nisi 
for a new trial, or to enter a verdict oi* nonsuit, the grounds 
upon which such rule shall have been granted shall be shortly 
stated therein. In the case of Dray son v. Andretvs 24 L. J. 
Ex. 22, a rule nisi, which was drawn upon reading an affidavit 
and deposition, and which called on the defendant to 
show cause why a new trial should not be had "on the 
grounds set forth in the said affidavit and deposition," 
was held insufficient to state the grounds. The rule nisi 
before us does not state the grounds upon which it was 
granted ; all it says is "on all the grounds stated in the 
said notice of motion except the 10th ground." This 
seems tome a very similar case to the one I have just alluded 
to. As, however, no mention of this objection seems to have 
been made by the Judge when discharging the rule, I am 
reluctant to decide the ease merely on this point, which 
nevertheless seems to me a very serious one. 

I think I have now referred to all the material 
questions which have been raised in this appeal. After 
giving them every consideration I can see no sufficient 
reason for interfering with the decision which was arrived at 
in discharging the rule nisi, and I am therefore of opinion that 
this appeal be dismissed with costs. 

Gresham, C.J. Grenada. In this ease the appellants 
brought an action against the respondents, as partners, to 
recover the sum of £816 16 2 under the ordinary indebitatus 
counts. The defendants Richard and Caroline Lynch severed in 
their defence from Allan Letvits, who, amongst other pleas, 
pleaded that he was not a partner. Before and at the trial 
the plaintiffs' counsel took several objections which were 
overruled by the Court. At the conclusion of the case the jury 
retired to consider their verdict. They found a verdict for the 
defendant Lewis aod pot being able to agree as to the verdict 
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in the case of the two l/ynches, were discharged by the Court. 
The plaintiffs applied for a rule nisi for a new trial 
which was granted by the Court, but upon cause being shown 
the rule was quashed. The appellants appealed against that 
decision. At the hearing of the appeal an objection was taken 
by the counsel for the defendants under rule 35, which is in the 
following words, " All rules nisi to contain the grounds on 
which theyare granted." 

The rule nisi in question, as to the grounds, is as follows : — 
"On all the grounds stated in the said notice of motion." 
The question was fully argued by counsel on both sides, and 
authorities upon the case quoted. I am of opinion, had this 
point been raised in the Court below, that alone would have 
been sufficient to have warranted the Court in quashing the 
rule, and I am also of opinion that it is fatal to the case of 
the appellant, and that upon that ground this appeal should 
be dismissed, and the rule for a new trial quashed. I do not 
however propose to leave the cause upon that alone. The 
defendants having severed in their defence, it becomes 
necessary to consider their several cases with regard to the 
footing upon which they respectively stand. And first 
as to the cases of the Lynches. The jury were not 
able to agree, and were discharged. No verdict was given. 
It follows then that there was no verdict to set aside and 
new trial to be granted. I am not aware of any case in which, 
where no verdict has been given, a new trial has been granted, 
and I should be very much surprised to see such a case. 

In Allan Letvis's case the jury found for him that he was 
not a partner, and, therefore, not liable to the penalty as such. 
It was relied upon by the plaintiffs that in his capacity 
of executor he had so interfered with the estate of the 
testator, in carrying on the business of the firm, that he had 
rendered himself personally liable for their debts. Assuming 
this to have been so, there is no evidence to show that 
Lewis had so interfered after the deed of September 1871, 
when the Lynches gave, as security for the debt then due by the 
firm (£316 6 2), a mortgage iipon their estate called Gomea 
to secure the payment of the said sum of £316 6 2, and also of 
further advances and interest of goods and merchandise and 
" otherwise to them the said Richard Augustus Lynch and 
" Caroline Eliza Lynch by the said Frederic Barnes & Co. being 
" the name under which the plaintiffs traded on an open credit 
" not exceeding £500." The evidence goes to show that the 
defendants Lynch continued to have dealings, on their 
own account, with the plaintiffs for a considerable time after 
September 1871, receiving goods and making remittances, 
causing the balance against them to fluctuate from one time to 
another, at one time amounting to as much as £745 3 11 (31 
Deer. 1874), and at the time of the closing of the account 
the debt had been reduced to £316 6 2, the amount sued for. 
It is clear that the amount of remittances sent to the 
plaintiffs since 1871 must have more than covered thff amount 
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due at the time, and that consequently if then Mr. Lewis had 
been liable, the debt for which he was liable has long been 
satisfied. I am therefore of opinion that upon the merits the 
jury were quite justified in finding a verdict for the defendant 
Lewis, and I cannot see any grounds that would be sufficient to 
interfere with that verdict. 

There only remains to notice the several objections taken 
by the plaintiffs' counsel before, and in the course of the trial. 
This Court heard at great vinnecessary length argumpnts 
in support of and against those objections. After careful 
attention and consideration I see nothing in any one of them 
that would warrant the Court in interfering with the decision 
of the Court below. 

I am of opinion that this appeal should be dismissed with 
costs. 

ARMSTRONG, C. J. St. Lucia. This is an appeal from a 
judgment upon a rule nisi for a new trial. The defendants 
in the Court below, (the respondents here), severed in their 
defence. The jury returned a verdict for defendant Lewis, 
but could not agree upon a A'erdict as to the two other 
defendants (respondents) Richard Augustus Lynch and 
Caroline Eliza Lynch, and were discharged by the Judge 
without their giving a verdict as regards the Lynches. 

The action was instituted by the appellants against the three 
respondents, as partners, lately trading together in Kingstown 
under the name, style, or firm of the Executors of William, Lynch. 
The appellants do not set forth one single reason in the 
rule nisi why the verdict should be set aside ; they content 
themselves by stating that the verdict should be set aside " on 
" all the grounds stated in the said notice of motion except the 
" 10th ground." In Draysoii v. A ndreiv 24 L. J. Ex. 22, it 
was held that it was not sufficient merely to pray that the 
rule nisi be made absolute " on the grounds set forth in the 
" said affidavit and deposition " because " The enactment of 
" the statute has not been complied with." The English 
"Statute (17 & 18 V. c. 125. s. 33.) requires that " the grounds 
" on which a rule shall have been granted shall be shortly 
" stated therein." Rule 35 of the St. Vincent Rtiles of Practice 
of 1868 says, " all rules nisi to contain the grounds on which 
they are granted." 

In the case of Drayson v. Andrew the Court of 
Exchequer permitted the rale to be amended " under the 
circumstances " of the case. The present respondents have 
not asked permission to amend, and under the circumstances of 
this case I should not have granted such permission if asked for. 

Appellants' counsel told the Court over and over again 
that the verdict was null because it should have been rendered 
against,orin favor of,all thedefendants. DeBernardyY. Harding 
& Poole (22. L.J. Ex.840) was an action of Indebitatus Assuinpsit. 
The plaintiff sued the defendants for advertisements and 
jiotices for the purposes of selling tickets for a procession, etc, 



COURT OP APPEAL. 



27 



The verdict was in favor of both defendants. A rule for a 
new trial was moved for on the ground of misdirection. It 
being admitted that there was no evidence against one of the 
defendants (Poole), the Court on granting a ne"w trial imposed, 
as a term, that his name should be struck out of the 
declaration, and that the plaintiff should pay the costs. 
In action, ex contractu, plaintiffs will not have judgment, 
either for damages or costs, against a defendant, who suffered 
judgment by default, unless the plea on which the other 
defendant gets a verdict be merely a personal discharge to the 
parties pleading it, for such personal discharge could not be any 
bar to the action against the other. (Chitty's Archbold p. 4-9S 
12th Edition). In the case before us the discharge is personal 
to Lewis. I see no reason why a new trial should be granted 
in his case. The appellants may take such recourse as they 
may have against the Lynches. The appellants do not complain 
thatthe verdict in favour of Lewis is against the weight of evi- 
dence. Lewis may have corresponded and dealt with appellants 
up to the 18th September 1871 so as to make himself responsible 
to them had they thought proper to insist upon their legal 
rights. By the deed of 18th September 1871 the appellants 
acknowledged that the business had been carried on by Richard 
Augustus Lynch and Caroline Eliza Lynch under the style and 
firm of " the executors of Williayn Lynch." When the 
appellants state in the deed that these two parties carry on a 
business under a particular name, they do not mean to say that 
there are three persons carrying on that same business, and 
when security is taken for the payment of a debt then owing 
by, and further advances to be made to, these two persons — 
Richard Augustus Lynch and Caroline Eliza Lynch — it seems 
rather strange to hear appellants' counsel argue that the 
advances were also to be made to Allan Lewis. The 
appellants, who had kept their accounts as against 
Lewis up to the 18th September 1871 afterwards dropped 
Lewis' name, and opened an account with R. A. Lynch only, 
and linally with R. A. Lynch and others. The evidence 
produced by the appellants is of the weakest kind. No attempt 
was made to controvert the strong points of the evidence of 
the respondents. 

Mr. Albert Leivis filed an appearance for Richard Augustus 
Lynch, being authorised to do so by warrant from Caroline 
Eliza Lynch, his partner. He filed a plea in due course, and the 
case was set down for trial by appellants. It was only after 
the jury were sworn that appellants objected to Mr. Lewis's 
appearance as counsel for Richard Augustus Lynch. The 
objection comes too late— even if it could have been supported 
at an earlier stage of the proceedings The doctrine on this 
point is well established, and is re-produced in rule 101 of 
the rules of 1868, which declares that : " No application to set 
aside processor proceedings for irregularity shall be allowed, 
unless made within a reasonable time, nor if the party applying 
has taken a fresh step after knowledge of irregularity." 
Appellants contend that a warrant authorising an appear- 
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GREEN- ance, if defective, cannot be considered as an " irregular " 
WOOD document, but must be lield to be an "illegal" one, and that 
V. Mr. Letvis's appearance was an " illegal " one. If this doctrine 

LYNCH be correct the appellants cannot maintain their action against 
Richard Augustus Lynch because they have not summoned 
him. He is not before the Court if Mr. Lewis has not appeared 
for him. Notice of action was served upon Lynch by nailing 
the writ, declaration, and particulars of demand on the door of 
the Court House in Kingston. A defendant who has resided 
in this island may be served by nailing the writ and declaration 
on the door of the Court House, provided he have real or 
personal estate within the Island. There is not a tittle of proof 
that Richard Augustus Lynch had, at the time the writ and 
declaration were nailed on the door of the Court House, 
any real or personal estate whatsoever iu St. Vincent. The 
evidence is all the other way. If the reason of appeal be 
a good one, this appeal ought therefore to be dismissed, as 
the appellants contend that a verdict cannot be rendered in 
favour of one of the respondents and against the other two. 

Quite a number of very small objections were made to the 
proceedings in the Court below. 

The motion to continue is not a motion of course. 
The pretended precedent cited — a case continued by consent 
of parties — is no precedent at all. It is in the discretion 
of the Court to postpone a trial on account of the 
absence of a witness. The Judge exercised that discretion 
by refusing to postpone the trial. The absent witness 
was the gentleman who represents the appellants in 
St. Vincent. His evidence ought to have been taken before 
he left the colony. In the case quoted by respondents' 
counsel the Court refused to postpone the trial at the instance 
of a defendant. Although a defendant asking for delay is not 
in as favourable a position as a plaintiff, lie certainly has 
a right to prevent a suit against him being "hungup." The 
respondent Lewis might well insist upon the present case 
being disposed of. He was a defendant in another case, also 
appealed to this Court by the present appellants, and 
in which this Court gave judgment last term. In this 
case cited it was held, "The Court will not at the 
" instance of a defendant postpone the trial of a cause on the 
" ground of the absence of a material and necessarj'' witness, 
" where the witness is a captain in the service of the defendant, 
" and the defendant has been guilty of laches in abstaining 
" from securing the testimony of the witness when within 
"his power." (Wright v. McGuffie 4. C.B.N.S. 441.) 

It is scarcely necessary to say one word with reference to 
the challenge to the array. It is sufficient to quote the Act. 
" Every jury list shall remain in use, but subject to correction 
" from time to time aforesaid until the formation of a new jury 
" list." 

The jury, being unable to agree upon a verdict with 
respect to the Lynches, were discharged. The appellants' 
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counsel might have moved the Court to have a new jury- 
empanelled, or to adjourn the trial to another Court or day. 
Having neglected to do either the one or the other, the 
appellants ask for a new trial, because the Judge did not 
conduct the case, and because he left the counsel to take 
his own course. 

The verdict of the jury in favour of Allan Lewis was 
a general one. It was drawn up by counsel, according to the 
practice of the Court, adopted by the jury as their own, 
and received by the Court as such without objection by 
appellants' counsel. 

I see no reason why the judgment appealed from should 
be disturbed. A new trial will not now be granted iu England 
either for misdirection, or the improper admission or rejection 
of evidence, unless some substantial wrong has been produced 
by it. This case is one in which no substantial wrong — no 
wrong whatever — has been committed. 

The appellants have raised all sorts of questions some of 
which are not agreeable. They have themselves fatally erred 
by not giving the grounds of their rule 7iisi. 

I am of opinion that this appeal be dismissed with costs. 
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Action for Slander — Innuendoes — Prefatory averment — Words 
merely conveying suspicion not actionable— Such words 
capable of two meanings, one itnputation of suspicion, the 
other of guilt — Sense in which used left to jury. 

Packer, C. J. Barbados. I am of opinion that the Judge 
who tried this case was wrong in directing the jury to find a 
verdict for the defendant, and that an order should be made 
for a new trial. The reason assigned by the Judge was that 
the words set forth in the declaration did not impute a felony 
to the plaintiff, but merely a suspicion that he had committed 
felony, for which no action will lie, and he relied on Toser v. 
Mashford 6 Ex. 539., 20 L. J. Ex. 225 for his ruling. 

Now, undoubtedly in that case the Chief Baron did so 
direct the jury, and in Addison on Torts it is stated that 
" words conveying only a vague sor-t of suspicion in the mind 
" of the speaker, uttered bond fide, with a view of obtaining 
" information, or by way of warning, will not create any cause 
"of action," but he adds, "as the circumstances rebut the 
" presumption of malice." Andthat appears to me, on a careful 
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SIMMONS consideration of Tozer v. Mashford, to have been the ground on 
V. which the jviry found, a verdict for the plaintiff. In that case 

MITCHELL the words spoken were, " I have a suspicion that you have 
" robbed my house and therefore I take you into custody." 
Here the words used were for the purpose of explaining why 
the defendant took the plaintiff into custody, and the 
explanation rebutted the i^resumption of malice. Moreover, 
the words were spoken to the plaintiff. But, in the case before 
the Court, the words were not spoken to the plaintiff, but to 
four other persons, and on no less than three occasions, and 
they appear to have been used in consequence of some mis- 
understanding that had taken place between the parties, and 
because the plaintiff had threatened to report the defendant 
to the Secretary of State. It became therefore a question 
whether the words were not spoken maliciously, and, when such 
is the case, it is the province of the jury to say whether there 
be malice or not. Again, when words of mere suspicion are 
used, but they are pointed by an innuendo showing that they 
may be taken in a defamatory sense, if the Judge thinks them 
capable of bearing the meaning assigned to them by the 
innuendo, he should leave it to the jury to say whether they can 
bear such a construction. This was decided by the Exchequer 
Chamber in Blagg v. Sturt, 10 Q.B. 899., 16 L.J. Q.B. 39. It ap- 
pears to me that in this case the words complained of will bear 
the meaning given them in the innuendo, and that the case 
should have been sent to the jury to say whether they did or 
not. Such was the ease of Tozer v. Mashford in which so 
eminent a judge as Chief Baron Pollock did not withdraw the 
case from the jury, but left it to them to say whether the words 
imputed a mere suspicion of felony, or an actual charge of 
felony. In Padmore v. Lawrence 11 A. & E. 380, in the report 
of which the words are not given, but it would appear that the 
defendant stated his suspicions that the plaintiff had stolen his 
brooch. The Court of Queen's Bench held that it was for the 
jury to say whether the words were spoken bond fide, or were 
stronger than the circumstances warranted. In Hart v. Wall 
L.R. 2 O.P.D. 146, the judge at the trial nonsuited the plaintiff, 
and the Court of Common Pleas granted a new trial, and Lord 
Coleridge said, " the question is not whether the letters are 
" susceptible of an innocent interpretation, but whether no 
" libellous construction can reasonably be put upon them ; for 
" if such a construction may reasonably be given to them, 
" it is for the jury to say whether or not that is 
" the true interpretation of them." In Layniayx v. Latiyner, 
L.R. 3, Ex. D. 15,352, the Court of Appeal held that it should 
have been left to the jury to say whether the defendant 
meant to impiite to the plaintiff that he had been, or still was, 
a convicted felon, as in the latter construction the action 
■\yould lie. There the plaintiff had been convicted of felony, 
and had undergone his sentence, and the Court held that the 
defendant was not justified in calling him a felon, and Lord 
Justice Bramwell in delivering judgment said : " It is no 
" doubt desirable that a time should come when a person who 
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" has been convicted of felony should cease to be called a SIMMONS 
"felou, and it is cruel to rake up what is past," and Lord ^'. 

Justice Brett in his judgment in Layman v. Latimer said, " in Mitchell 
" Cuddington v. Wilkins 2. Hawk. P.O. c. 37, s. 4 ; 1 Hobart 67, 
" the Judges thought they ought not to favour idle and injurious 
" words, and I may add that to allow defamatory words to pass 
" unchecked is against public policy." In this case, assuming 
that at the time of the supposed murder, which occurred over 
30 years ago, the circumstances led to the suspicion that the 
plaintiff was the person who had committed it, (which there 
is not a tittle of evidence to show), the defendant was not 
justified in reaping up so old a story, unless he had fresh 
evidence in support of the charge against the plaintiff, and 
was influenced by a sense of duty in bringing him to justice. 
But it was contended that where the words are not per se 
defamatory, and will not bear the meaning given them by 
the innuendo, the Judge should nonsuit the plaintiff ; and 
Hunt V. Goodlake, 43 L.J.O.P. 54, and Mulligan v. Cole 
L.R. 10, Q B. 549, were cited in support of that contention. No 
doubt that is so, but the words used in those cases were very 
different to those spoken in this case. In Mulligan v. Cole 
Mr. Justice Lush said, '• Since the Common Law Procedure 
■' Act 1852 (15 and 16 Vic. c. 76 s. 61) if the words are capable 
•' of any defamatory meaning, the case must be left to the Jury. 
" See Watkins v. Hall. lu that case Blackburn J. said : ' On 
' the latter words of section 61 of the Common Law Procedvire 
' Act I can put no other meaning than that the Legislature 
' enacted that a declaration, containing one count for libel or 
' slander, with an innuendo that the words were used in a 
* particular meaning, shall be taken as if there were two 
'counts, one with the innue*ndo, and one \\ithout the innuendo; 
' and if the plaintiff prove either, it i^ sufficient.' And Lush J. 
said, " the object of section 61 of the Common Law Procedure 
' Act was to give a declaration like this a kind of double 
" character, and to give the plaintiff the benefit of an action, 
" if the words themselves are actionable, whether the precise 
" meaning he ascribed to them by the innuendo is proved or not. 
" It is not enough to say that the plaintiff has failed in placing 
" upon them the meaning he intended by the innuendo if the 
'• words which the defendant did use are capable of another 
" meaning which renders them actionable." Section 36 of the 
Common Law Procedure Act of Grenada (No. 134 Laws of 
Grenada) is a transcript of section 61 of 15 and 16 Vic. c. 76, 
and therefore the above ruling applies to this case, and I think 
it should have been left to the jury to say whether the words 
were capable of a defamatory meaning by themselves, or 
whether they bore the meaning assigned to them by innuendo, 
in either of which senses there should have been a verdict for 
the plaintiff. This was not done, and I therefore think there 
should be a new trial. 

Wattley, C. J. Tobago. In arriving at a conclasion as to 
what, in my opinion, ought to be the judgment in this appeal, 
my mind has been directed to two substantial questions, namely, 
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SIMMONS are the words alleged in the declaration to have been spoken by 
V. the respondent, the defendant in the court below, actionable ? 

MITCHELL and was the judge right in withdrawing the case from the jury ? 
The words complained of are alleged to have been spoken in 
three several discourses. The first discourse was with William 
Simmons, the brother of the appellant, the plaintiff in the 
court below, at the office of the respondent, who is clerk of the 
crown of this colony, namely, " People who go to the Secretary 
" of State had better see that their characters are clear, for 
" your brother lies here under suspicion of having murdered 
" £!m,anuel Vanci'ossen at the Spotit some years ago." The 
second discourse was with Dr. Orgias, namely, " Haven't you 
" heard that Charles Simmons is suspected of having murdered 
"one Fancj'ossen, his brother-in-law? A proclamation offering 
" a reward for the apprehension of the murderer is now in my 
" office, and there is only one link wanting to complete the 
" case." On the third occasion the words were addressed to 
Mr. BecKicith. It occurred thus. The respondent showed a 
paper to Mr. Beckivith, on which the respondent had written 
these words : " Emanuel Vancrossen murdered 1844, or 1845." 
Mr. Beckivith asked respondent — " What about it" ? The 
respondent answered, " Mr. Charles Simmons was the person 
suspected of having committed the deed." 

It is worthy of note that throughout the whole of these 
discourses the allegations of the words spoken by the respond- 
ent are, that the appellant was suspected of having committed 
felony. While in the second discourse the respondent further 
qualified his words by saying there is one link wanting to 
complete the ease. These latter words are not to be disregarded, 
because they were spoken by a person who, it is alleged on the 
Record, was, at the time of speaking the words, clerk of the 
Crown, an officer of the Supreme Court of j udicature of the 
colony, who by virtue of his office must necessarily have had 
great experience in the trial of criminal causes, and have ac- 
quired thorough knowledge of the evidence necessary to support 
a conviction for murder. Now, can it be reasonably said that 
an officer of the experience and knowledge of the respondent, 
who had said there was " one link wanting to complete the case," 
meant to impute to the appellant the crime of murder ? I think 
not. Therefore I am bound to conclude that the respondent 
did not intend to impute felony, nor can the words reasonably 
be understood to mean that he did. These words, then, being 
denuded of an imputation of felony, imply nothing more than 
words of mere suspicion of felony ! It is said by Polkard in his 
Treatise on the law of libel and slander (4 Ed. p, 92) that 
words of mere suspicion or opinion and which do not directly 
or indirectly impute any act, are not actionable. In 
support of this position he cites Comyn's Digest, Action 
on the case for Defamation. Polkard also says, " a distinction 
"is to be taken between an imputation which conveys an 
" absolute charge of felony, and one which implies a mere 
suspicion of felony," and he cites Tozer v. Mashford. The 
declaration in that case, after stating by way of inducement 
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that you robbed my house," for the purpose of express- Simmons 
ing, and that the words were understood as expressing, v. 

that the plaintiff had feloniously stolen certain goods of MITCHELL 
the defendant, set ont the slanderous Avords as follows : — 
" I," (meaning the defendant) " have a suspicion that you," 
(meaning the plaintiff) " and one Bone have robbed my 
" house" (meaning thereby that the plaintiff had feloniously 
" stolen and carried away certain goods and chattels of the 
defendant's) "and therefore I take you into custody." Plea 
Not Guilty, and issue thereon. Verdict for the defendant. On 
motion for a new trial the judgment of the Court, which Avas 
delivered by Pollock, C. B., upheld the verdict. He said — 
" The words proved to have been spoken imputed a mere 
" suspicion of felony, and the jury have so found, and conse- 
" quently the verdict is right." 

I approve the argument of the learned Attorney General, 
who appears for the respondent, that the words in that case 
are much stronger than the words in this case, and I find, 
besides this, that there was an overt act to deprive the 
plaintiff of his liberty. It matters not, for the purpose of my 
judgment, that the present ease Avas withdrawn from the 
jury. I am of opinion that the action is not maintainable. 

Having, from the force of law, come to a decision of the 
first question, I take up the second. It is said in Roscoe's Nisi 
Prius (12 Ed., 752), it is the duty of the Courc to decide whether 
or not a libel is capable of bearing the meaning assigned by 
the innuendo, and whether such meaning is actionable, leaving 
to the jury the question whether the AA'ords did, on the partic- 
ular occasion, bear the meaning assigned. The Chief Justice 
of Grenada very properly assumed this duty, and he Avas of 
opinion that the words Avere not capable of bearing the mean- 
ing assigned to them. There is then this important fact before 
me, that the presiding judge was of opinion that the action 
Avas not maintainable, because the words, the foundation of 
the action, were not capable of bearing the meaning assigned 
to them. I agree Avith my learned brother', and in this spirit 
I ask myself the question. Was the judge right in withdrawing 
the case from the jury? My answer, after much deliberation, 
is that the judge was right. For, as in the words of Mbllok, J., 
in Mulligan v. Cole, (transposing only the name of the judge) 
there was no question " which my brother Quain (Gbbsham) 
" could properly have put to the jury." And I do not think it 
would be right for this Court to remit a case for new trial, 
when the case has no foundation in law or in fact. 

In Hunt V. Goodlake, 43 L. J. C. P., 54, it was held, con- 
firming the text in Roscoe, that in an action for libel it 
is the duty of the Judge to determine, upon the evidence 
adduced at the trial, whether the words complained of are 
really capable of the defamatory meaning assigned to them 
by the innuendoes, and if they are not, he is bound — not he 
ought, or he has the power to, but he is bound to withdraw 
the case from the jury, and to direct either a nonsuit, or a 
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SIMMONS verdict for the defendant. Keating J. said : " I agree that 
V. the question — what is the meaning of words alleged to be 

MITCHELL defamatory, must bo left to the jury when that meaning is a 
matter of doubt ; but some limit must be adopted to this 
doctrine ; the tine rule seems to be that, if at the end of the 
plaintiff's case the words complained of can be reasonably 
construed in thfe sense put upon them, by the innuendoes, it is 
for the jury to say Avhether they are used in that sense : if 
they cannot be so construed, the Judge must nonsuit the 
plaintiif, or direct a verdict for the defendant." Brett J. said, 
"the rule to be applied in cases of this description is that laid 
down in the judgment of the Exchequer Chamber delivered 
by Wilde, 0. J. in Sturt v. Blagg (10 Q. B. 906. 908). Un- 
doubtedly it is the duty of the Judge to say whether a 
publication is capable of the meaning ascribed to it by an 
innuendo ; but when the Judge is satisfied of that, it must be 
left to the jury to say whether the publication lias the 

meaning so ascribed to it.' ' There was no evidence 

in support of the innuendoes, for the mere publication of the 
supposed libels cannot be evidence of the alleged defamatory 

meaning TJie conclusions, which other persons may 

unreasonably draw from the words complained of, cannot be 
relied upon in support of the plaintiff's case, and we should 
depart from a ivholeso-ine rule of law if we were to grant a 
rule." Grove J. said : " I agree with the view which has 
been expressed by my learned brothers. I am always reluc- 
tant to withdraw a case from the consideration of a jury, 
but a limit must be placed on their functions. When the 
supposed libel cannot bear the meaning put upon it by the 
innuendo, the Judge ought not to allow the case to go to the 

jury There is no reason for saying that the -words 

complained of were libellous, and we cannot take notice of the 
construction which other persons may, without any ground, 
put upon the statements." That case had been withdrawn 
from the jury. Throughout all the reported cases that have 
been cited, the prevailing principle is that, when the presiding 
Judge is satisHed, there not being two interpretations that can 
be put upon the ^v^ords, and the words not being doubtful or 
conflicting, the case has been withdrawn from the jury. It 
will never do to put aside his own individual duty and . 
responsibility and to east it upon a jury, for, as it has 
been said by Mr. Reeves, the learned leading counsel for the 
appellant, 'there is a dividing line,' and it will never do for 
this, the highest colonial tribunal in the Windward Islands, 
to disregard this ancient landmark. Mr. JJeei'es has contended, 
with a great deal of confidence, that the evidence of William 
Simmons gives him a right to ask that this appeal be confirmed, 
and a new trial granted, while, at the same time, he admits 
that without this evidence he could not do so. 

I differ from the learned counsel as to the effect of what I call 
the testimony of William Simmons, for I look upon the mean- 
ing ascribed by liim as an unreasonable conclusion drawn from 
the words which cannot be relied upon in support of the 
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plaintiff's case, aud I cannot take notice of the construction 
which other persons may, witliout grounds, put upon the 
statements, one of which, the statement made to Mr. Beckwith, 
he " took only for gossip." 

In passing to a conclusion, I must say that I do not think 
that the occasions on which the words complained of were 
spoken were privileged. 

For the foregoing considerations, I am of opinion that this 
appeal ought to be dismissed. 

Armstrong, O.J. St Lucia. This is an action of slander. 
In the colony where I more particularly act as judge this case 
would present no difficulty whatever : it would be a mere 
question of evidence, for there he who attempts to injure the 
reputation of another cannot do so with impimity. It would 
not be safe there to call a man a rogue, or to say of another 
you knew enough of him to hang him, or to say of a chaste 
woman that she was dissolute. It is, therefore, with some 
diffidence that I differ from two of my learned brothers, who 
are more specially acquainted with the law of England. 

This case was tried on the 22nd May 1878, before the OJiief 
Justice of Grenada and a special jury. The case of the plaintiff 
{Simmons the appellant) being closed, the counsel for the 
defendant {Mitchell) moved for a non-suit on the grounds 
that the alleged slanders amounted, at most, to words of mere 
suspicion, and that the communications were privileged. The 
Court below having intimated its intention of ordering a non- 
suit upon the ground that the words alleged to have been 
uttered by the respondent were words of mere suspicion, 
appellant's counsel refused to be non-suited, whereupon the 
judge directed the jury to find a verdict for the defendant. 
On 27th May appellant obtained a rule requiring defendant 
to shew cause why the verdict obtained should not be set 
aside and a new trial had, because it was a question for the 
jury to decide whether the words were used in the sense 
alleged in the declaration,or whether the words said, or any 
of them, amounted to an imputation of an indictable offence^ 
because the judge was wrong in directing a verdict for 
defendant on the plaintiff refusing to be non-suited. The Court 
ordered that the rule be discharged. 

It is argued by appellant that the Judge had no right to 
direct a verdict for the defendant, and that, on the contrary, 
he should have submitted the case to the jury, who would 
have decided what the words alleged to have been uttered 
by the defendant really meant. It is further argued by 
appellant that we should grant a new trial, and that if the 
jury were to render a verdict for the appellant, the respond- 
ent might then move in arrest of judgment. These are the 
only points which the learned counsel for the appellant thinks 
ought to engage our attention to-day. 

I shall first refer to the second of these propositions. This 
Court ought not, in my opinion, to grant a new trial if it be 
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satisfied that the declaration is not sufficient, or if there be no 
evidence to support it. 

It appears clear to me, sitting as a judge in a colonial 
court, that it is my duty to follow the practice of the court of 
the highest jurisdiction, the Judicial Committee of the Privy 
Council. That Court always seeks to do substantial justice to 
the parties who come before it, and does not correct a mere 
technical error to send back parties to try their case over 
again. 

In the Great Western Railway of Canada v. Braid 
1. Moore P. C. N. S. 101, their Lordships thought that the 
jury ought to have had their minds distinctly and pointedly 
directed to the question of negligence on the part of the 
appellants, and that without some definite instruction upon 
the subject, they were likely to have omitted it from their 
consideration, but that, as the verdict was not against 
evidence, they refused to disturb it, and they further stated 
that, if the judge had given the distinct and pointed direction, 
which he ought to have given, and if the verdict had been for 
the Company, it would have been wrong. They adopted the 
language of Ford v. Lacey (30. L. J. N. S. Ex. 352), that " non 
direction is only a ground for granting a new trial where 
it produces a verdict against the evidence." And so even if 
this Court considered that the judge ought to have submitted 
the meaning of the alleged words to the jury, being at the 
same time satisfied that the verdict in any case ought to be 
for the defendant, why should it disturb the verdict already 
given, and have the same verdict entered at some period more 
or less distant after one new trial or more ? 

It does not appear that the judge's right to direct the jury 
to find for the defendant was ever questioned when the mean- 
ing of the slanderous words was undoubted and not actionable 
per se, or had not an actionable meaning ascribed to them by 
the innuendoes. The learned counsel for the appellant not only 
admitted this, but stated that, but for the evidence of 
Mr. William Simmons, the judge's direction would have been 
correct. The learned counsel, in his very able argument, stated 
that the judge ought to have submitted to the jury that 
Mr. William Simm,ons testified that the respondent said to 
him, the witness, " people that go to report others' characters 
"to the Secretary of State should mind their characters are 
" clear and free, Your brother lies here strongly suspected of 
" having murdered a man years ago at the Spout. I said, 
" What man ? He said Emmanuel Vancrossen. I said, I never 
" heard of such a thing ! that man was a servant of mine. No 
" more words passed then" — and that he the witness " did not 
" consider Mr. Mitchell's statement as abuse, but as a serious 
" charge against my brother of murdering a man." 

I hold that there is no legal evidence in the case. The 
alleged slanderous words are not ambiguous per se : they have 
and can have but one meaning. The plaintiff was nonsuited in 
Hunt V. Goodlake. On a motion for a new trial, Keating, J., 
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said, " the true rule seems to be that if at the end of the simmons 
plaintiff's case the words complained of can be reasonably v. 

construed in the sense put upon them by the innuendoes, it is Mitchell 
for the jury to say whether they were used in that sense ; 
if they cannot be so construed the judge must non-suit the 
plaintiff, or direct a verdict for the defendant ; " and as 
Grove J. observed as if he were speaking in this case, 
there is no reason for saying that the words complained 
of in the declaration were libellous ; and we cannot take 
notice of the construction which other persons may, without 
any ground, put upon the statements." 

If the libel complained of, though published by way of 
advertisement in a newpaper, be such as that ordinary readers 
would not understand it in a defamatory sense, it cannot be 
made so by an innuendo alleging it to bear a meaning that is not 
supported by che evidence, and therefore, in such a case, the 
Judge will be justified in directing a nonsuit. Mulligan v. Cole 
L. R. 10. Q. B. 549. The plaintiff was not allowed to prove 
the word " bunter " in Bawlings v. Norhury (I P. and F. 341), 
there being no innuendo, and the word not being actionable 
per se. Plaintiff was nonsuited by Willbs J. In Ward v. 
Weeks, (7 Bing. 211) the plaintiff alleged special damage 
in his business as shop-keeper, and declared that defendant 
had said of him : " He is a rogue, and a swindler ; I know 
enough about him to hang him." The defendant did not 
demur, but pleaded the general issue. It was not pre- 
tended that these words were actionable per se. At the trial 
of the cause the evidence, which the plaintiff was prepared to 
produce, was that defendant had spoken the words to Edward 
Bryce, and that Bryce had communicated the statement to 
Bryer, who thereupon refused to trust the plaintiff. Upon this 
statement of evidence, the Judge directed the plaintiff to be 
called. A rule nisi having been obtained, Tindal C.J., in 
giving the judgment of the Court, said : " As the words spoken 
do not contain the charge of any legal definite crime, nor are 
alleged to be spoken of the plaintiff in the way of any trade 
or business, so as to impute dishonesty to him in such trade, 
the words are not actionable per se. . . . No effect followed 
from the first speaking of the words to Bryce ; if he had kept 
them to himself Bryer would still have trusted the plaintiff." 
The Court held that the allegation of special damage could not 
be supported by proof that defendant had spoken the words to 
Bryce, and that damage entered in consequence of Bryce's 
repeating them as the words of the defendant. The rule for a 
new trial was discharged. 

This last case, as well as the preceding ones, establishes 
the position taken by the Chief Justice of the colony that it 
was his duty to direct a verdict for the defendant, plaintiff 
having refused to be non-suited, when the plaintiff's own 
evidence showed that his action was not maintainable. It 
appears to my mind that to say of a man that " he is a rogue 
" and a swindler ; I know enough about him to hang him," is 
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SIMMONS more serious than to say of him that he is suspected of being 
V. implicated in a murder, but there is a link wanting. However 

MITCHELL imprudent, to use a very mild expression, the respondent was 
to speak of the appellant as he did, I am of the same opinion 
as the learned Chief Justice of the colony that these words do 
not convey a charge of murder. I believe that the respondent 
never meant to say that the appellant had murdered 
Vancossen, but that he was suspected of having done so. There 
was one link wanting, the respondent stated, according to the 
declaration itself. 

Parke, B., in Tozer v. Mashford, said " the declaration 
would be bad if it charged the defendant with merely saying 
that he suspected the plaintiff of having committed felony." 
In that case the defendant actually took plaintiff into custody. 
The defendant made a charge very closely bordering on one of 
felony. The verdict of the jury was for the defendant, and 
Pollock, O.B., who tried the case, was not dissatisfied with it. 
Roberts v. Camden (9 East 93) is a case in which the meaning 
of the words appeared on the record, and they plainly imputed 
a crime. In Angle v. Alexander 7. Bing. 119 Angle, a livery 
stable keeper, having brought an action against Alexander for 
slander, obtained a verdict on al] the counts of his declaration. 
Defendant brought a writ of error on the ground that the last 
count at least was bad. In that count defendant was charged 
with having said : " you (meaning the said plaintiff) are a regular 
prover under bankruptcy (meaning that the said plaintiff was 
accustomed to prove fictitious debts under commissions of 
bankruptcy) you are a regular bankrupt maker ; if it was not 
for some of your neighbours, your shop would look queer. It 
is all true and you may bring as many actions against me as 
you like." It was argued in the Exchequer Chamber, on 
behalf of the plaintiff, that it was for the jury to determine in 
which of the possible senses the words were used, and that by 
their verdict the jury found that they were used in the injurious 
sense of imputing to the plaintiff a punishable offence. Tindal 
gave the judgment of the court, and stated : " We think they 
(the words stated) convey no imputation on him (plaintiff) iu 
the Avay of his trade within the principle of the decided 
cases. . . . Does the count then show that defendant imputed 
to theplaintiff a crime punishable by law. First, the innuendo 
is larger than the natural meaning of the words ; and the 
rule is that an innuendo cannot enlai'ge the meaning of words 
unless it be connected with some matter of fact before 
expressly averred." A venire de novo was- issued. 

The innuendoes themselves iu the case now before us do not 
disclose a cause of action. To say of a man that he is under 
suspicion of having murdered some one else, or that there is 
some documentary or other evidence implicating him in a murder 
case is not actionable. There can be no doubt that, when the 
meaning of words is really ambiguous, it ought to be left to the 
jury, the rule of evidence having been followed. A defendant 
may have spoken ironically, and said one thing while he wished 



COURT OF APPEAL. 



39 



his hearers to imderstand the very reverse of what he said. A 
may accuse B of murder by saying that B did not commit it. 
The very tone of the speaker may malce all the difference. 
When the words have au obvious meaning, and it is alleged 
that the real meaning is a different one, the last must be 
explained "by previous occurrences, conversations, or other 
matters having been introduced. In the absence of any such 
evidence, a witness cannot be asked vs^hat did you under- 
stand by these words ? nor what did you understand with 
reference to such an impression." The proper course is first 
to lay a foundation for a question of the kind by giving some 
such evidence as above stated, and then the questijn may 
become admissible. {Folkard 445. Powell on Eridence 100.) 
No foundation was laid in this case for the reception of 
evidence to show that the alleged slanderous words could have 
any other meaning than their ordinary and obvious one. The 
Judge in the Court below rightly considered that the inter- 
pretation of witness Simmons that what the respondent told 
him was a serious charge against his brother of murdering a 
man could not influence his decision. It was an interpretation 
which even went beyond the innuendoes which set out that 
respondent meant to convey that the appellant was under 
suspicion of having murdered a man named Emmanuel 
Vancossen, and that there was some documentary evidence or 
charge implicating appellant, hut that there was a link wanting. 

Even if the evidence given in this case was legal, and even 
if it proved the innuendo, it was for the judge to decide, as a 
matter of law, whether the alleged words of slander could bear 
the meaning given them by appellant, and, further, if the words 
as stated in the declaration and as interpreted by the witness 
were actionable. It is only when the judge is of opinion 
that words can reasonably bear the construction put upon 
them that he is to submit the case to the jury. The Chief 
Justice of the Colony was of opinion that the alleged words 
of slander did not charge the appellant with the crime 
of felonj^ and he simply did his duty — I do not say he exercised 
any power — in withdrawing the case from the jury. 

If Mr. Sitnmons's interpretation of words, the legal 
meaning of which it may be presumed the judge knew 
better than the witness, is evidence to go to the jury, 
then the principle may be carried further— to a length which 
would oblige the judge at IVisi Prius to do a very absnrd thing, 
if what is legal can bo called absurd. If one, who knew the 
old story, were to go to the market here and begin a conversa- 
tion with a fruit woman and, after having roused her a little, 
should call her "a parellogram" and again "an hypothenuse" ; 
and if an action of slander were brought, a sister fruit-woman, 
who was herself excited by the conversation, might prove an 
innuendo in the declaration by stating that when she heard the 
defendant she understood that he meant to charge plaintiff 
with being a thief when he called her " a parellogram" and a 
bigamist when he called her " an hypothenuse," would it be 
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SIMMONS the duty of the judge to submit that evidence to the jury ? It 
V. would clearly be so if his hands are tied when any witness is 

MITCHELL examined and whatever may be the legal worth of his 
evidence. 

The recent case of Leyman v. Latimer does not, in my 
opinion, contradict any of the eases I have cited. If it did, 
it would be itself over-ruled by the more recent decision of the 
House of Lords, to which I shall presently refer, and which was 
rendered on the 31st July 1878. It differs from the case we are 
now called upon to decide inasmuch as the action was one of 
libel and not of slander. Judge Blackburn, believing that 
the charge made against the plaintiff that he was "a convicted 
felon" meant that the plaintiff had been convicted of felony, 
which being true the plaintiff could not recover, did not 
submit the meaning of the words to the jury. On appeal two 
of the judges were of opinion that a man who had suffered 
punishment for a felonious crime was no longer a felon. Here 
then is evidently a charge which may have two meanings. In 
one sense the verdict of the jury should be for the plaintiff, 
in another, for the defendant. I need scarcely say that one 
may be severely punished for publishing reflections against 
another in the most obscure village newspaper with its 50 
subscribers, and may, with impunity, say the same things to 
a thousand of the most respectable persons in the town. 

I now come to the case of the Dublin, Wicklow & Wexford 
Baihvay Company v. Slattery (L. R. 3 A. 0. 1155), cited by 
appellant, which establishes nothing contrary to the grounds 
of my opinions. I shall not quote the opinions of any of the 
judges who dissented, but from one of the majority. 

Lord O'Hagan observes : " The principle on which I think 
this case ought to be decided, appears to me to be well 
expressed in the trite maxim, ad questionein juris respondent 
judices : ad questionem facti respondent juratores. That 
maxim is old, but cannot be obsolete whilst trial by jury 
subsists among us. . . No doubt in some cases the court is 
warranted to assume to itself the function of withdrawing 
the matter in controversy from the consideration of the jury, 
as when there is no evidence properly bearing upon it, on 
which a finding could reasonably be had. . . But here, on 
both the questions, there was abundant evidence." The case 
last cited really supports the principle I desire to establish. It 
confirms the judgment rendered by the House itself a few 
months previously in the case of the Metropolitan Railivay 
Company v. Jackson (L. R. 3 A. 0. 198.) That was also a 
question of negligence. The defendants denied their liability. 
The judge left it to the jury. Lord Cairns in rendering 
judgment said that " it was for the judge to say 
facts have been established by evidence from 
gence may be reasonably inferred ; the jurors 
whether from those facts, when submitted to 
gence ought to be inferred." Lord Blackburn quoted the 
opinion of the learned Judge Willes (L.R. 4 Ex, 42) that 
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" there is no doubt a possibility in all cases where the judges Simmons 

have to determine whether there is evidence on which the v. 

jury may reasonably find a fact, that the judges may differ Mitchell. 

in opinion, and it is possible that the majority may be wrong. 

This is an infirmity which must affect all tribunals," and adds : 

" I quite agree that this is so, and it is an evil. But I think it 

is a far slighter evil than it would be to leave in the hands of 

the jury a power which might be exercised in the most 

arbitrary manner." As Lord Blackburn said, judges may 

differ in opinion, as we now do, upon the question before this 

very court, namely, whether there is evidence on which the 

jury may reasonably find a fact. But it is clear to me that in 

obedience to this decision of the House of Lords (3. A.O. 193), 

it is the judge's duty not to leave a case to the jury where 

there is no legal evidence, or, as I should more properly say, 

no evidence to go to the jurj^, for, as the Lord Chancellor 

remarked, " The judge has a certain duty to discharge, and the 

jurors have another and a different duty ; and that it would 

be a serious inroad on the province of the jury, if, in a 

case where there are facts from which negligence may 

reasonably be inferred, the judge were to withdraw the 

case from the jury upon the ground that, in his opinion, 

negligence ought not to be inferred, and it would, on the other 

hand, place in the hands of the jurors a power which might 

be exercised in the most arbitrary manner, if they were at 

liberty to hold that negligence might be inferred from any 

state of facts whatever." 

The judge in the court below did his duty in withdrawing 
the present ease from the jury : the judge who tried the case 
of the Metropolitan Railway Company v. Jackson failed to do 
this when he submitted that case to the jury; and thereby 
adopted a rule which, as Lord Cairns remarks, would leave an 
unpopular company to be dealt with by jurors. In cases of 
slander we might substitute " an unpopular person " for an 
" unpopular company." Lord Cairns further remarks as to the 
danger which may exist when a judge fails to assume the 
responsibility belonging to his office, that : " It may be said 
that this (a verdict of the jury against an unpopular com- 
pany) would be set right by an application to the court in 
banc, on the ground that the verdict was against evidence ; 
but it is to be observed that such an application, even if 
successful, would only result in a new trial, and even on 
subsequent trial the same thing might happen again." 

The Chief Jostice of the colony directed the jury to find 
a verdict for the defendant. In the Metropolitan Railway 
Company v. Jackson, the appellants having denied their 
liability by their pleas, the jury found a verdict for £50, a rule 
was obtained to set aside the verdict and enter a non-suit or 
a verdict for the defendant on the gT ound that there was no 
evidence of negligence proper to be left to the jury. This rule 
was discharged. In the Court of Appeal Cockburn, C. J., and 
Amphlett, L.J.jWereforaffirmingthejudgment, and Kelly, C.B., 
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SIMMONS and Bramwbli. L. J. for reversing it. The judgment of the 
V. court below therefore stood aftirmed. The House of Lords 

MITCHELL, reversed the judgment of the court below, and ordered a non- 
suit to be entered. This judgment would of itself prevent 
me from granting a new trial in the case before us. 

The appellant has argued that respondent should have 
demurred : perhaps he had better have done so, but he was not 
obliged to do so. Respondent preferred to plead " not guilty," 
and thereby put in issue the averments of the declaration. 
(Section 36 of Act No. 134 of Laws of Grenada.) 

Although it be unnecessary to decide the plea of privilege, 
I may say that had the alleged slanderous words been action- 
able I should have left it to the jury whether the respondent 
acted maliciously or not. I say this although my first impres- 
sion lias been somewhat shaken by the able argument of the 
Attorney General. It is to be regretted that Mr. William 
Simmons, when appealed to by the respondent for God's sake 
not to tell his brother, had not allowed his christian feelings 
to get the better of him, and more particularly, as Bramwell B 
(cited 31 Law Times N. S. 500.) observed: " If I make 
a slanderous statement to a man and do not desire or authorise 
him to repeat it, but nevertheless he does so, he ought to do 
it upon his own responsibility, and I ought not to be liable for 
the consequences of his wrongful act.'' A long and costly 
suit would have been avoided, and the peace of at least two 
families would not have been disturbed if Mr. William 
Simmons had been silent. There would have been no conver- 
sation with Dr. Orgias or Mr. Beckwith. 

It is not my duty, and I have no power or right, sitting as 
a judge, to modify the effects of a law which has been pro- 
nounced " unsatisfactory" by one Lord Chancellor (Campbell), 
and " barbarous" by another (Brougham), and which I may be 
permitted to qualify as monstrous. My duty is to administer 
the laws as I find them. It is the duty of the legislator and 
not that of the judge to amend laws which permit a miserable 
wretch to say of the most sensitive of women that she is 
unchaste, and perhaps destroy her prospects for life, and which 
permits a charge to be made against the head of a family, which 
may hereafter prove of a serious injury to that family. 

I conform to the very latest decisions of the House of Lords, 
and to those of the Privy Council, when I say that I am of 
opinion that the judgment of the Court below should be 
affirmed, and that the present appeal should be dismissed. 

Tbapford, C. J . St. Vincent : In this case I am of opinion 
that there should be a new trial. I am unable to agrjee with 
the learned Chief Justice of Grenada that " the alleged words 
being words of mere suspicion the declaration; nor either of 
the counts thereof, did not disclose a cause of action." I 
quote the words of the case sent to me. In order that words 
should not be actionable they should, according to Addison 
on Torts, page 789, be words conveying only a vague sort of 
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suspicion iu the mind of the speaker, uttered bond fide, with simmons 
a view of obtaining information, or by way of warning, or v. 

spoken in grief and sorrow for the news, which will not create mitchbll. 
any cause of action, as the circumstances rebut the presump- 
tion of malice, or words of mere suspicion or opinion which 
do not convey any positive imputation of guilt, but not such 
words as " I am thoroughly convinced you are guilty of steal- 
ing," etc., etc. which are equivalent to a positive averment of 
the fact. In Tozer' v. Mashford, the words were "I have a 
suspicion that you and Bone have robbed my house, and there- 
fore I take you into custody." At the trial the learned judge 
told the jury that, if they found that the defendant meant to 
impute to the plaintiff an absolute charge of felony, in such 
ease the plaintiff was entitled to the verdict, but, on the other 
hand, if they should think that he imputed a mere suspicion 
of felony, the defendant would be entitled to the verdict. 
Folkard says that a distinction is to be taken between an imputa- 
tion which conveys an absolute charge of felony and one which 
implies a mere suspicion of felony. T^gain, in speaking of the 
application of the general rules of construction adopted by the 
courts to the class of cases where crime is imputed and the 
degree of certainty and particularity requisite to render such 
charges actionable, he says that where the terras of the commu- 
nication are indirect, the imputation of an act committed may • 
be inferred where the defendant expresses a suspicion or 
opinion, etc., or in general where the statement virtually 
includes or assumes the commission of the principal act, or a 
strong suspicion of it. The defendant, hearing that his father's 
barns were burnt, said, "I cannot imagine who should do it 
but the Lord Stourton;" and the woi'ds were held to be action- 
able. The defendant said, " He is infected of the robbery and 
nuirder lately committed, and doth smell of the murder," and 
the plaintiff had judgment after long deliberation and argu- 
ment, and this decision was cited and approved of in a number 
of subsequent cases. So for the words " I am thoroughly con- 
vinced that you are guilty ; " " If thou hadst thy rights thou 
hadst been hanged for such felony," an action lies. Words of 
mere suspicion or opinion, which do not directly or indirectly 
impute any act, are not actionable. It seems to be properly a 
question for the jury whether the defendant, though he used 
words of suspicion only, did not mean in effect to impute the 
substantive crime to the plaintiff. Roscoe says it is the duty 
of the Court to decide whether a libel is capable of bearing the 
meaning assigned by the innuendo, and whether such meaning 
is actionable, leaving to the jury the question as to whether 
the words did upon the particular occasion bear the meaning 
assigned. 

By the C. L. P. Act, 1S52, section 61, it is provided that 
where the words set forth, with or without the alleged mean- 
ing, show a cause of action, it shall be sufficient. This section 
does not relieve the plaintiff from showing in his declaration, 
by proper innuendo, that words not in themselves actionable 
were used with a specific actionable meaning. But its effect 
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SIMMONS is that a declaration containing one count for libel or slander, 
V. with an innuendo that the words were used in a particular 

MITCHELL, meaning, is to be taken as if there were two counts, one with 
the innuendo and one without it, and if the plaintiff prove 
either it is sufficient. In this case the words alleged and the 
innuendoes wore as follow : After stating that one Emanuel 
Vancrossen died the declaration proceeded to say that at the 
time of the committing of the grievances previously mentioned, 
the defendant, being clerk of the Crown and having the custody 
of depositions and other proceedings taken at the inquisitions 
of coroners, and contriving and intending to injure the plain- 
tiff, and to cause it to be believed that he had been guilty of 
murder, and to subject him to the pains and penalties by the 
law made and provided against, and inflicted upon persons 
guilty thereof, etc., in a certain discourse, which he, the defend- 
ant, had with one William Simmons of and concerning the 
plaintiff, falsely and maliciously spoke and published of the 
plaintiff the false, etc., words following etc., " people Avho go to 
the Secretary of State had better see that their characters are 
clear, for your brother (meaning the plaintiff) lies here 
(meaning at the office or place of business of the Colonial Secre- 
tary of the island and Clerk of the Crown) under suspicion of 
. having murdered a man named Emanuel Vancrossen at the 
Spout some years ago (meaning thereby that there was 
among the records of the said Clerk of the Crown some 
documentary evidence or charge implicating the plaintiff with 
the murder of the said Emanuel Vancrossen at the Spout, and 
which warranted the defendant in saying so). A second count 
states, after a similar inducement, that he uttered the words, 
" people who go to the Secretary of State had better see that 
their characters are clear for your brother (meaning the 
plaintiff) lies here (meaning the office or place of business 
of the Colonial Secretary of the said Island and Clerk of the 
Crown) under suspicion of having murdered a man named 
Emanuel Vancrossen at the Spout some years ago " (meaning 
thereby that there was some evidence in the said office of the 
Clerk of the Crown that the plaintiff had murdered the said 
Emanuel Vancrossen). In a third count he is charged with 
having said : " Haven't you (meaning the person with whom 
the defendant then conversed) heard that Charles Simmons 
(meaning the plaintiff) is suspected of having murdered one 
Vancrossen, his brofcher-in-law? A proclamation offering a 
reward for the apprehension of the murderer is now in my 
office (meaning the office of the Clerk of the Crown) and 
there is only one link wanting to complete the case " (meaning 
thereby that there was some evidence in the office of the Clerk 
of the Crown, and that there was required only one link in 
the chain of such evidence to put the plaintiff upon his trial 
for the alleged murder of the said Emanuel Vancrossen). The 
fourth count charges him with having used these words: 
" Some years ago Ematiuel Vancrossen was murdered, and his 
body was found at America Point (meaning a place usually 
called or known as the Spout situate on the northern shore of 
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the Lagoon adjacent to the town of St. George in Grenada Simmons 
aforesaid), and, upon being asked the question. What about v. 

it? by the person with whom the defendant then conversed, Mitchell, 
the defendant answered : Charles Simmons was the person 
suspected of having committed the deed (meaning the 
murder of the said Emanuel Vancrossen.) I (meaning the 
defendant) have spoken to Orgias and Sheriff (meaning 
Paulin Orgias, Doctor of Medicine, and William Anthony 
Musgrave Sheriff, Her Majesty's Attorney General, both of the 
said island of Grenada) about it" (meaning the murder of 
the said Emamiel Vancrossen, and the alleged suspicion that 
the plaintiff had committed such a murder. Here we have a 
distinct statement of a murder having been committed, and a 
reward offered for the apprehension of the murderer ; that the 
plaintiff was the person suspected of having committed the 
deed ; that he " lies under suspicion of having murdered 
Emamiel Vancrosse^i," and that there was only one link 
wanting to complete the ease. It seems to me that this goes 
beyond words of mere vague suspicion, and that it was a 
question that ought to have been left to the jury whether or 
not the defendant meant in effect to impute the substantive 
crime to the plaintiff. With regard to the judge's having 
ordered or directed the jury to find a verdict for the defendant 
on the plaintiff's declining to be nonsuited, I do not say that he 
was wrong in the view which he took of the case ; but I think 
the view he took was erroneous, and that it was possible for 
the jury to have found that tlie defendant meant to impute 
that the plaintiff was actually guilty of felony. The circum- 
stances under which the words were uttered are important as 
bearing on the question whether they were uttered maliciously. 
It does not seem, in this case, that the communication was 
made bond fide upon any subject matter in which the party 
communicating had an interest, or in reference to which he 
had, or honestly believed he had, a duty to a person having a 
corresponding interest or duty, and therefore privileged. 
According to the evidence of William Simmons, on the wit- 
ness's saying " I heard my brother say he would report you 
to the Secretary of State for some bill you promised to pay 
for your son who is gone to New Zealand which you now 
repudiate " — the defendant said, " People who go to report 
others' characters to the Secretary of State should mind that 
their characters are clear and free, your brother lies here 
strongly suspected of having murdered a man at the Spout ". 
I said, " What man "? He said " Emanuel Vancrossen." Dr. 
Orgias says, " I found Mr. Mitchell, the defendant, at the 
residence of Mr. Sheriff. I heard the name of Simmons 
mentioned by Mr. Mitchell. I went across the room, and sat 
in an easy chair, and said—' What about Mr. Simmons' ? Mr. 
Mitchell came up to me and said, ' Haven't you heard that 
Charles Simmons is suspected of having murdered one 
Vancrossen, his brother-in-law ? There is a proclamation in my 
office offering a reward for the apprehension of the murderer, 
and there is only one link wanting to complete the case.' ' Mr. 
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SIMMONS Mitchell did not state his reason for volunteering this state- 
V. ment." Mr. Becktvith says — " Mr. Mitchell came to my private 

MITCHELL, residence, and, after some little conversation, he asked me if I 
had seen Orgias. I said. ' Not to-day.' He then showed me a 
piece of paper in Mr. Mitchell's writing. It was 'Emanuel 
Vancrossen, murdered 1844 or 1845.' I asked what about it ? 
He then said, ' Mr. Charles Simmons was the person suspected 
of having committed the deed.' I said, if so, why have no steps 
been taken in the matter ? Mr. Mitchell then said, 'at the time 
of the occurrence a reward was offered by the Government, 
but no one came forward.' He did not tell me to take any 
steps. I did not know any reason why he should come and 
tell me this. I had no interest in it. I was then a J. P. I was 
not asked to issue a writ, He dropped in casually, and volun- 
teered the information. He did not say he felt it to be his 
duty to come and tell me." 

I think there was at least some evidence that the words 
were spoken maliciously. The main point of the case is, how- 
ever, whether the words alleged to have been spoken, taken 
with or without the innuendoes, imputed the actual commission 
of a crime to the plaintiff, or were merely words of suspicion, 
and I think that, consideriug the words themselves and the 
surrounding facts and circumstances, it Avas a question which 
ought to have been left to the jury to decide ; in other words, 
that there was evidence Crom which the .jury might have 
inferred that an actual imputation of the commission of a crime 
was intended. 

Note. — There was an appeal to the Privy Council (L. R. 6. A. C. 156) and 
the judgment of the Chief Justice of Grenada was affirmed. 



GRENADA, 1883. 

FLEMING Appellant. 

SHEARS et al ... ... ... Respondents. 

Injunction obtained in Court of Chancery to restrain from 
trespass — Injunction dissolved — Case remitted for trial, at 
law, by Jury — Costs of Suit to axoait result — Each party to 
pay his costs of appeal. 

The Court : This suit has been brought by the plaintiffs, 
now the respondents, as owners of the La Force estate, for an 
injunction to restrain the defendant, now the appellant, the 
owner of the adjoining estate called St. Omer, from entering 
on land claimed by him as part of St. Omer, but alleged by 
the plaintiffs to be part of La Force, and to have been in their 
possession prior to the defendant's entry. Both plaintiffs and 
defendant acquired their estates under sales made by the 
Court of Chancery of Grenada. 
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There is much conflict in the testimony adduced on both fi.kming 
sides. The Vice- Chancellor, after hearing it, granted a per- v. 

petual injunction, restraining the defendant from entering on shears 
the laud in dispute ; and the defendant was ordered to pay the 
costs of the suit. 

The Court of Chancery had formerly no original jurisdic- 
tion to decide a question of title to land. Where the title was 
not clearly on one side, a perpetual injunction would not be 
granted, but the court would direct an issue at law, preserving 
the property from spoliation in the meantime, if necessary. 
But since the passing of the Grenada Act, No. 45, the Court 
of Chancery can, of itself, entertain and decide questions on 
the legal title to land, without requiring the parties to proceed 
at law to determine them. In the exercise of such jurisdiction 
the Vice Chancellor has, by granting a perpetual injunction, 
virtually decided in this case in favour of the plaintiffs. But, 
looking to the documentary evidence produced on the part of 
the defendant, to the general conflict of testimony, to the 
value, and, we may add, the unascertained extent of the 
property in dispute, this Court is of opinion that this case 
should rather have been referred to a jury in an action at law, 
than decided, as for the most part it is, on affidavit. This can 
now be done, notwithstanding the power conferred on the 
Court by the Act No. 45. Provision should at the same time 
be made to prevent injury to the property pending the trial 
of the action. 

The judgment of this Court is as follows : — 

(a) That the order of the Vice Chancellor, made in this 
suit on the 9th day of October 1882, be annulled and set aside, 
and the injunction thereby granted be dissolved. 

(b) That a writ of injunction do issue to restrain the 
defendant, John Fleming, his servants, and agents, and all 
persons acting under bis order or authority from entering 
upon any lands which, at the same time of his entry, as in the 
pleadings mentioned, were in possession of the plaintiffs, or 
their lessee, Robert 0:irraivay, and were held, or claimed to be 
holden, by them as part of the estate called La Force, until the 
further order of the Vice Chancellor, the defendant, John 
Fleming, by his counsel undertaking without delay to brine; 
an action of ejectment in the Supreme Court of judicature of 
Grenada against all necessary parties to try the title to the 
said lands ; the said defendant to be at liberty to proceed to 
trial and enter up judgment (if any) in his favour, but not to 
sue out execution, or take other proceeding on such judgment, 
until the further order of the Vice Chancellor. 

(c) That the costs of the suit in the Court below do await 
the further order of the Vice Chancellor to be made on the 
termination of the said action of ejectment to be so brought as 
aforesaid. 

{d) That each party do pay their own costs of this appeal. 
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GRENADA, 1884. 



SHEARS ... 
FLEMING ... 



Appellant. 
Respondent. 



Ejectment— Insufficient particulars of claim — Ttvo abuttals only 
stated — Jxidgment refusing further particulars reversed — 
Further particulars as to abuttals ordered. 

Packer C. J. Barbados. In this case an action of eject- 
ment has been brought by the respondent against the appellant, 
under a judgment of the Court of Appeal, in order to determine 
the merits of a suit brought in the Court of Chancery by the 
appellant against the respondent in respect of certain land in 
dispute between them. 

The particulars of the respondent's claim in the action of 
ejectment are insufficient. They do not specify as much as the 
respondent might have given, or as much as the appellant is 
entitled to demand, or as much as is necessary to determine the 
matter — only two of the boundaries of the land in question 
are stated. 

The judgment given by the Court below on the 23rd 
October 1883, refusing the appellant's motion for further 
particulars with costs, must be and is reversed. 

Let the respondent (the plaintiff in the court below) give 
to the appellants (the defendants in the court below) further 
particulars of the respondent's claim in the action of ejectment, 
specifying all he knows, or whereof he can obtain knowledge, 
concerning the extent, boundaries, and situation of the laud he 
claimis. And in order thereto, if necessary, let the respondent be 
at liberty to apply for and obtain an order of the court below 
directing a survey under the code of civil procedure, section 
226, of the land so claimed, empowering him, and any surveyor 
named by him, and his and their assistants to survey and make 
diagrams of the land in dispute, placing such land-marks as, 
without damage to the appellants, may be necessary to define 
the boundary line bet\^'een the St. Omer and La Force estates, as 
claimed by the respondent ; due notice of such survey being 
given by him to the appellants, or their solicitor in the action. 
The costs of such order, and of the order of the court below, 
now reversed, to be costs in the said action of ejectment. And 
let each party pay his own costs of this appeal. 

Choppin, Acting C. J. St. Lucia and Tobago, concurred. 

. Reecb, Acting C. J. St. Vincent, dissented and was of 
opinion that the judgment of the court below should be affirmed. 
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GRENADA, 1884. pbrguson 

FERGUSON Appellant, redhead. 

REDHEAD Respondent. 

The Court (Packer, 0. J. Barbados ; Choppin, Acting C. J. 
St. Lucia and Tobago ; and Rebce, Acting C. J. St. Vincent,) 
delivered the following judgment : — 

On the whole case the judgment below must be reversed 
on the following grounds : Respondent has proved neither 
his possession, nor any trespass by the Appellant, nor did the 
appellant prove the death of Mrs. Belfon without issue. The 
will of the testator conferred estates tail on his children, 
with cross remainders between them. The suit in Chancery 
only decreed a partition. This was not effected, as it should 
have been, by deed. 

The estate tail of Mrs. Belfon was not barred by the only 
means which could have done so, namely, by a disentailing 
deed. The respondent, therefore, took no estate in fee simple 
from her ; but at most only a base fee. 

Assuming that the Court of Chancery might, on the 
application of Mrs. Belfon, have rectified the omission arising 
as above from want of proper deeds, it seems' too late to take 
this course after her death. 

It appears to the Court of Appeal that, if the respondent 
had intended to seek equitable relief on the above grounds, 
he should have framed his case for that purpose. At present 
there is only a claim in an action of trespass at Common Law. 
But in view of the opinion of the Court, as expressed on the 
merits, it does not seem necessary to decide this point. 

In order that the facts may be fully proved, and with 
reference to what is above stated, the Court orders a new 
trial. 

The Court gives no costs of appeal. The costs of the 
order in the Court below must abide the result of the new 
trial. 

GRENADA, 1884. 

GARRAWAY Appellant. 

DANIEL Respondent. 

Lease of lands — Actio?i, tinder summary jurisdiction, for 
trespass thereto and to recover possession thereof— Plea 
that lease obtained bij fraud— Verdict and judgment for 
defendant, and costs given under docket of superior juris- 
diction — Appeal dismissed, but without costs because order 
of Court below us to costs ims wrong and had to be varied. 

The judgment of the Court was delivered by Choppin, Acting 
C. J. Barbados. 
In this ease the appellant brought an action in the Supreme 

Court of Judicature of Grenada, in its summary jurisdiction. 
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GARRAW'y against the respondent to recover damages for trespass to land, 

V. and also to obtain possession of the land, as having been leased 

DANIEL, to the appellant by Prince Daniel, the father of the respondent. 

The respondent pleaded to the action that the lease was 

induced and obtained by fraud. 

The jury on the trial found a verdict for tJie respondent. 
The appellant moved to set aside the verdict, and for a new 
trial, on five grounds as set out in the case, on which a rule 
nisi was granted. After argument on both sides the Court 
ordered the rule to be discharged with costs. Such costs to be 
taxed on the scale fixed for the Superior Jurisdiction of the 
Court. The appellant appealed against this order on five 
grounds with which the Court will deal seriatim. 

The main question is whether the lease was obtained fairly, 
or by fraud, either actual or constructive. This depends on the 
evidence of which the jury before whom the witnesses are 
brought, and whose judgment' the Court will be careful not to 
disturb except on the clearest grounds, are the best judges. 

On the evidence it appears that Prince Daniel, senior, was 
entitled to an estate for life in right of his wife in the land in 
question, which was partly planted in cocoa. Prince Daniel 
himself was not in possession of the land. This was held by 
his wife, as she said, since the time of cholera. Prince Daniel 
and his wife had been separated for the last twenty years. 
She lived on the land, to which she was entitled in fee simple, 
and she reaped the cocoa. He worked as a laborer on the 
Mount Pleasant estate, the property of Mr. Moylan, and under 
Mr. Williamson, his attorney. Mrs. Prince Daniel's land ad- 
joined the Mount Pleasant estate, to which, according to Mr. 
Williamson's evidence, it would prove a desirable acquisition. 

The first motion to sell this land came from appellant, for 
Mr. Moylan. It proved abortive through appellant's miscon- 
duct. Then came the lease ostensibly for appellant, but in 
reality for Mr. Moylan. Immediately prior to the lease Mrs. 
Prince Daniel made appellant her agent to negotiate the sale 
to Mr. Moylan for £500, and for this purpose she gave him the 
will which was the evidence of her title. She was induced to 
offer this sale by threats. She says, " Mr. Garraioay came to 
my place one Saturday. He told me I must sell the land to 
Mr. Moylan, or the Attorney General would put the land into 
the Chancery Court" — and that afterwards, at night of the 
same day, he said to her, " if you don't sell the laud I will 
make you see better." Joseph Moses says, " I remember one 
Saturday when a letter was signed at Mount Pleasant. Mr. 
Moylan was present. After he left, Garraivay came. He 
said to Mrs. Prince Daniel, ' I should advise you to sell your 
land to Mr. /l/'o?/i«H, if not on Monday morning, at 10 o'clock, 
the place will be in chancery, and you have no money to paj^ 
the chancery. First, chancery is $50.' Mrs. Prince began to 
cry. He said, • don't yo,u see the Attorney General and Mr. 
Moylan are joined together.' " 
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The appellant induced Mrs. Daniel and Matthew Prince garraw'y 
Daniel (the respondent) to sign a paper for sale to Mr. Moylan, v. 

as they thought for £550, but it proved to be for £250. That danibl. 
was accepted by Mr. Moylan. If this were a valid contract, 
why was it not carried out? The appellant himself had 
prevented Mr. Moylan from offering more than £250. (See 
Munro's evidence page 7). Meanwhile the lease was signed, 
and the will not returned vintil the night of the same day. 
The appellant was in the confidence of Mrs. Daniel and her 
family, and acted always as their adviser. (See evidence of 
appellant, Mrs. Daniel, and Joseph Moses). 

Then as to the lease, Prince Daniel says appellant told 
him on the Tuesday, the day before, to go to town to join in 
the sale, and that Mr Moylan wanted to see him. Then Prince 
Daniel got from Antoine appellant's letter to Mr. Moylan. 
On the next day Prince Daniel went to town and gave the 
letter to Mr. Moylan, who told him that appellant and Lewis 
would settle the matter. Then appellant read a paper which 
he. Prince Daniel, did not understand, but which he signed, 
thinking it was the sale of the land for £550 to Mr. Moylan,. 
Appellant gives a different account, and says the lease was to 
him, and for his benefit ; but by the evidence of Mr. Munro, 
a barrister and justice of the peace, it appears that the lease 
was really for Mr. Moylan, and that appellant did not want the 
land. Mr. Munro, speaking of an interview with Oarraway 
on Tuesday the 18th September, says, "' He, (Qarraway) said, 
I have in my pocket the will from which Mr. Moylan is to 
prepare the deed. He, meaning Mr. Moylan, said inasmuch as 
he {Garraivay) didn't consider the land worth more than £250 to 
close with Mrs. Prince at that price, that Prince, the husband, 
was a necessary party to the deed, and in order to get him to 
town he was to explain to him. Prince, that he would be 
entitled to a portion of the purchase money. He said he had 
instructions not to pay Mrs. Prince apy money. He said if you 
doubt me read the letter yovirself. I read every word of it. 
As he went on he {Garratoay) said. You will see he speaks of 
remuneration to me for my trouble in the matter. I believe 
he has sent for a watch for me." The letter did refer to 
remuneration. Mr. Munro soon after says, " About eight or 
ten days after I met Mr. Garratvay at Gretiville at Mr. BatVs 
establishment : I asked him how he got on with his Mount 
Pleasant purchase. He said, I did not succeed in purchasing, 
but I got a lease. I and Mr. Batt said, Of course, you intend 
to give Mr. Moylan the benefit of that. He nodded assent, 
and said in a low tone. What did I want with the land? 
I said I was surprised at his allowing himself to be made such 
a tool of. He said I could not help it, Mr. Munro ; the man 
was sent to me. I did not offer to lease the place. I did not 
want it." Can worse conduct than this be conceived ? 

The signature of Prince Daniel was witnessed by Herbert, 
Mr. Moylan' s groom. The lease was executed in Mr. Moylan' s 
office, and was prepared by Mr. Lewis, to whom Prince Daniel 
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GARKAW'Y says Ml'. Moyla)i referred him, but who was advising ostensibly 
V. for appellant. Herbert, according to his own evidence, could not 

DANIKL. write. Prince Daniel could neither read nor write. ,Leivis said 
he did not care to advise both jjarties, and that Prince Daniel 
didn't ask him. Then certain covenants were usual for the 
protection of lessors. Mr. Lewis says he didn't think them 
necessary in this case. Clearly he acted against the lessor. 
Every person present seems to have been hostile to him. If 
ever there was a person who stood in need of advice it was 
Prince Daniel. When it is considered that he is an old man, 
a marksman, a laborer under Messrs Moylan and Williamson, 
that the former referred him to Leiois, and the latter was 
pi-esent and advised a rental of £12, ^vhere Purcell proves the 
land to have been worth a rental of at least £40, and that Prince 
Daniel had nobody to advise him, it does seem evident on the 
facts that the lease was obtained fraudulently, and that the 
jury were fully justified in the verdict they gave. 

Is there anything in the grounds of the appellant's motion, 
which ought to disturb the verdict V The first ground is that 
evidence was improperly admitted as to the fiduciary relations 
between appellant and Mrs. Daniel, and as to whether appellant 
acted as agent for another when he executed the lease. But 
these matters have a direct bearing on the plea, which impugns 
everything connected with the lease, and the appellant's conduct 
in particular. The appellant's agency for Mrs. Prince Daniel 
precluded his acting against her. The lease would oust her 
possession, and probably prevent the sale of the land. If any 
one could have procured the execution of the lease, the appellant 
was not that person. 

The second ground alleges a misdirection to the jury, first, 
in leaving to their consideration the fiduciary relations between 
the appellant and Mrs. Daniel ; and second in omitting to direct 
the jury that no question involving the legal or equitable rights 
of Mrs. Daniel was involved. 

The reasons given in answer to the fii'st ground are a sufii- 
eient answer to this, as are also the facts, which must be taken 
together, on a consideration of the whole case. 

The third ground is an objection to the plea. This objection 
is inadmissible here, and is moreover untenable. But if the 
pleadings could be objected to now, the declaration appears to 
be objectionable, as it improperly joins ti^espass and ejectment 
in the same action. 

The fourth ground objects to the questions submitted by 
the judge to the jury. The court thinks these questions were 
material, and were properly left to the jury. 

The fifth ground objects to the verdict as against evidence, 
the weight of evidence. The court are of opinion, as already 
intimated, that the evidence is not only sufficient to siistaiu the 
verdict, but that no other verdict could have been given. 

The only remaining question is as to the costs granted by 
the court below. This action was brought in the summary 
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jurisdiction of tke court, in wlaich the docket of fees differs from gahkaw'y 
that in the superior jurisdiction. There is no law to authorise v. 

the granting of costs applicable to an action in one jurisdiction daxiioi,. 
to be applied to an action brought in another jurisdiction in 
a ease like the present. The order of the court below for costs 
cannot therefore be sustained. In all other respects it must be 
affirmed, but, for the reason that the order of the court below 
has been varied, each party must pay his own costs of appeal. 

GRENADA, 1884. 

FLETCHER Appellant. 

KNIGHT Respoxdent. 

Special jury, application for — Grant of order for within dis- 
cretion of Court. 

The judgment of the Court was delivered by Choppin, 
Acting 0..T., Bai'bados. 

In this case the appellant (plaintilf below), sued respondent, 
(defendant below), in the Supreme Court of judicature for £yiOi) 
damages claimed by reason of the respondent assaulting, 
beating, falsely imprisoning, and maliciously prosecuting the 
appellant. 

In answer to respondent's application for a special jury the 
appellant filed affidavits to show that respondent had left 
Grenada, having sold all his property, and that he had gone to 
Barbados, where, (as he said), he intended to commence 
business. His Honour the Chief Justice granted the 
application for a special jury, holding that ho had no power to 
refuse it. Against this order the present appeal has been 
made. 

For the appellant it was contended, first, that the Chief 
.Jutice had a discretionary power to order or abstain from 
ordering a special jury ; and, second, that he wrongly exercised 
his discretion, inasmuch as the appellant who would have to 
pay in the first instance the special jury's fees, would lose those 
fees through the respondent's absence from Grenada, and the 
exportation of his property. 

This Court concur in the view taken by the counsel for the 
appellant on the first point. They think that the words 
" it shall be lawful " in the Jury Ordinance 1879, section 18, 
must be construed in the way laid down by the House of Lords 
on the appeal in the ease of Julius v. The Bishop of Oxford 
L.R. 5 A.C. 211. The words '■ it shall be lawful " make it legal 
in all cases, but not compulsory unless the applicant 
demonstrates its necessity to grant the special jury. There 
are many cases, however, in which the Court below could not, 
in the exercise of a sound discretion, refuse to grant the 
application, 
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FLETCHER In the opinion of this Court the present is such a ease. 

V. The final test of the fitness of a cause to be tried by a special 

KNIGHT, jury is to be found after the trial, when the presiding judge 

can certify for it or not with tolerable certainty. Meanwhile 

he must guide his decision by the nature of the action. 

Here the action is very special, and the claim threefold, 
that is, for assault and battery, false imprisonment, and 
malicious prosecution. On this the appellant claims £500 
damages. Can it be said that this is not a fit primo. facie case for 
a special jury? The pi'eseuee or absence of the respondent 
from Grenada does not aif ect this test. The probability of the 
appellant's ultimate recovery, and the propriety of the tribunal 
for trial of the action, are different things. Respondent's 
absence from the Colony does not affect his right to defend the 
action in the best way he can, and as if he wei'e present. If 
the appellant recovered he could sue the respondent on the 
judgment wherever he might be found. The laws now in force 
in Grenada, with the exception of the debtors ordinance, can 
no more prevent a person from leaving the colony than prevent 
his death, or ultimate insolvency. In either case the appellant 
might not only lose the jury fees, but the whole of his costs, 
besides whatever damages the jury might award. If the 
appellant should suffer in this way, he does so from circumstances 
over which the law has no control. If the respondent's 
absence from the Colony, per se, would debar him from 
obtaining a special jury, then the nature of the action, however 
complicated or difficult, would become immaterial. This cannot 
be. 

In this case the appeal must be dismissed with costs. 
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MOYLAN 

THE ATTORNEY GENERAL! 
ON BEHALF OF THE GOV-l 
ERNMENT OF GRENADA ) 



Appellant. 
Respondent. 



Admiralty action hy Attorney General on behalf of Govern 
ment. Defendant ordered to pay costs. The Attorney 
General (Moylan) was paid his full costs from, the Govern- 
ment, but subsequently demanded and received from, 
defendant, as costs in the said Action, a sum of £10, which 
he applied to his otvn uses. Action by Government to 
recover from Moylan the said sum of £10 as money had 
and received to the use of the Government. 

The President, (Choppin acting C.J. Barbados) delivered 
the following judgment ; — 
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111 this ease the respondent brought an action, as stated in xMoylan 
the summons, on the 7th February 1884, against the appellant i'. 

in the supreme court of judicature of Grenada for £lO 10 2, as the att^'. 
money had and received by the appellant, the defendant below, general 
for the use of the respondent, the plaintiff below. On the on behalf 
application of the appellant the respondent filed a statement of of thij 
claim demanding the sum sued for as being the amount of govern- 
certain costs recovered from one Stanislaus, on the 21st April ment 
1882, and received by the appellant in his capacity of Proctor of 

of the Government of Grenada, in a cause instituted by him as Grenada. 
Attorney General of Grenada against the cutter Kntlihen, and 
Stanislaus, her owner. 

The claim averred that the Government had paid to the 
appellant his bill of costs as between solicitor and client in full 
for his services in the cause, and that the said £10 10 2 was 
repayable by the appellant to respondent to recoup them in 
part for the costs so paid in full. To this claim the appellant 
pleaded as a set off and counter claim a further bill of costs, 
amounting to £12 8 6, as due from the respondent to the 
appellant, and payable as between solicitor and client. This 
bill was set out in the set off. 

On the 14th March 1884 the following issues were settled by 
the Chief Justice of Grenada for trial by the jury : — 

(1) Have plaintiffs paid to defendant the costs specified 
in his set off? 



(2) 



(3) 



(4) 



Did plaintiffs pay the defendant his bill of costs as 
between solicitor and client in full for all his ser- 
vices in the cause instituted against the Kathleen, 
and her owner, Stanislaus, referred to in his claim ? 
Did defendant receive, on the 21st April 1882, 
£10 10 2 from Stanislaus on account of items in 
the bill of costs already paid by plaintiffs to 
defendant, or on account of other costs due by 
Stanislaus to defendant under the judgment of 
the Vice Admiralty Court in the proceedings 
against the Kathleen and her owner referred to in 
plaintiff's claim ? 

Did defendant receive any money for use of 
plaintiff? Is defendant estopped from claiming 
anything further for services in the said suit, over 
and above the bill of costs already taxed and paid? 
Was not defendant bound at the time he received 
costs paid by Stanislaus in the said suit to pay 
same forthwith into the Treasury? 

On the trial in March 1884 the jury found on the above 
issues the following answers : — 

(1) No. 

(2) Yes. 

(3) Defendant did receive, on the 21st April £10 10 2 

from Stanislaus on account of the items in tlie bill 
of costs already paid by plaintiff. 
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(4) To all the question."? under this head, Yes. 

On these findings the court below ordered .judgmeut to be 
entered for the respondent, the plaintiff below, with costs : and 
from this judgment the appellant has appealed to this court. 

Prom the evidence and the documents it appeared that 
appellant, defendant below, as Attorney General and Proctor for 
the Government of Grenada, had brought proceedings in the 
Vice Admiralty Court of Grenada against the cutter Kathleen, 
and her owner, Stanislaus, for condemnation and sale of the 
Kathleen for breach of the revenue laws of Grenada. That on 
the 6th April 1882, by decree of the Vice Admiralty Court, the 
Kathleen was declared to be forfeited to Her Majesty, and her 
owner, Stanislaus, was ordered to pay the costs of the proceed- 
ings. That Mr. Collymore, the acting Registrar, had taxed the 
bill of costs in the appellant's chambers as he presented it, and 
at his request. That no single item was taxed off, the Registrar 
having no schedule to go by, on the appellant's assurance that 
it was a pro formd taxation, and that the bill had been care- 
fully prepared. That the Kathleen was sold by the Treasurer, 
in pursuance of the decree, and the proceeds of the sale, £95 8, 
were paid by the Treasurer to the appellant, who received them 
as Attorney General, and who, after deducting £50 6, being 
the bill of costs mentioned by Mr. Collymore, paid the balance 
into the Treasury. That on the same day, namely, the 21st 
April 1884, the appellant preferred another IdIII of costs, amount- 
ing to £10 10 2, against Stanislaus, which he paid partly by 
cheque, and partly by a promissory note for the balance £2 3 6, 
which balance was some time after paid, and the promissory 
note was returned with receipt by appellant to Stanislaus. 

From the evidence of Mr. Lewis, a practitioner of the 
Supreme Court, it appears that he was in the appellant's 
chambers when he demanded the costs from Stanislaus. The 
latter asked appellant what the costs were for, who said in reply 
that they ivere to recoup him (appellant) for alloioing him. 
(Stanislaus) to defend without giving security. From the 
evidence of Captain Mating, the Administrator of the Govern- 
ment, it appears that he was not aware that Stanislaus had 
been condemned in costs, and that he. Captain Mating, never 
had any communication with appellant in any shape about the 
costs of the case, and that no arrangement to his knowledge 
was ever made. 

The copies of the different bills of costs shew that 4 items 
contained in the set off now claimed by appellant are identical 
in terms and amount with corresponding items in the bill for 
£10 10 2, which had been paid by Stanislaus, and that in this 
latter bill two items are identical with corresponding items in 
the original bill of £50 6 paid by the Government ; that is to 
say, one item—" Consultation with acting Treasurer as to seizure 
of cutter Kathleen £2 2" — is identical in terms, and amount, and 
the other item, being a charge for retainer, is of the same 
character in both bills, though the amount differs as charged 
against the Government and Stanislaus, respectively, thus : In 
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the bill against the Government it is charged—" To retaining moylan 
fee £10 10" ; and, in the bill against Stanislaus, it is charged — v. 

" To retainer £5 5." the atty. 

In his argument appellant contended that he had a right (general 
to prefer his second bill against the Government ; that his first °^ behalf 
bill against them was a bill as between party and party ; and ^^ '^^'^^ 
that )iis second bill (in the set off), not having been taxed, could GOVBBN- 
not be brought before a jury, and that the Government ment 
could not recover against him the £10 10 2, but only £8 6 8 as *^^ 

the balance was not paid by Stanislatis, who never in fact paid (^R-BNADA. 
the promissory note for £2 3 6. 

Now, as to the promissory note, appellant admits in his 
evidence that he had returned it with receipt to Stanislaus 
on a first settlement of accounts between them, and that 
accounts had been twice settled between them since that, and 
though, at the time of giving his evidence, appellant had cash 
in his hands for Stanislaus, who was his client, yet that the 
promissory note still remained uupaid because appellant had 
forgotten it, and because Stanislaus had never directed the note 
to be paid out of his cash in hand. It is enough to observe here 
that the note having been returned Avith receipt, could not now 
be sued upon : and that Stanislaiis could hardly direct payment 
of the note from his funds in appellant's hands ^vhen he had it 
in his own pocket. 

From the nature of the pleadings it is difficult to see how 
appellant could deny the receipt of the £10 10 2 in full from 
Stanislaus, after pleading the set off by way of counter claim. 
Clearly the set off admits this statement of the claim as regards 
the sum- received from Stanislaus. 

With regard to the appellant's contention as to the necessity 
of taxing his second bill against the Government, and the 
illegality of submitting it to a jury, it must be observed that 
the whole case of the Grenada Government is that the bill is an 
afterthought, and therefore fraudulent, and which, but for the 
action brought to recover back the amount received from 
Stanislaus, would never have been heard of. This view the 
jury have taken by their verdict. The Court now concurs in 
that verdict. The amount of the bill recovered from Stanislaus 
was received on the 21st April 1882. The second bill of 
appellant, now preferrred as a set off, was never produced nor 
filed until the 25th February 1884, that is, not until 1 year and 
10 months after, though appellant in his evidence states that 
he heard 18 months before the action that the Government 
would claim the £10 10 2 received from Stanislaus. 

It is evident that if appellant had a valid charge against 
the Government, besides the bill of £50 6, it was his duty to 
render it at the time, or soon after, that bill was rendered. It 
is also clear that if the bill paid by the Government was a bill 
between party and party, it was the duty of appellant to recover 
it from Stanislaus, who was ordered to pay costs by the Decree, 
and not to make his client in that suit (the Government) pay it. 
Further, the bill paid by Stanislaus could not be a bill as 
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MOYLAN between solicitor and client ; for, altliough it appears that 

V. Stanislaus was appellant's client, he was not so in the Admiralty 

THE ATTY. suit. It was, therefore, a bill between i).u-ty and party. But 

GENERAL according to appellant the bill paid by tlie Government to him 

ON BEHALF was the bill between party and party. Thus we have two 

OP THE bills between party and party, paid to appellant, the latter paid 

GOVERN- by Stanislaus to appellant, without the knowledge or consent 

MENT of the Government, who sue for it as soon as they hear of it. 

OP Lastly, on a comparison of the bills, it appears that 4 items 

GRENADA, charged to the Govei'nment in the set off, had already been 

paid by Stanislaus, and that two items charged against and 

paid by the Government on the 21st April 1882, were on the 

same day also paid by Stanislaus, though the amount differed 

on the items of the retainers and that appellant charged against, 

and was paid retainers by both sides. 

As to the retainer charged against the Government the 
Court thinks the item altogether improper, the Attorney General 
being by his office and salary always under the Government 
retainer. Nor can the Court understand how the appellant 
should have received from the treasury the entire net proceeds 
of the sale of the Kathleen, and should, in this way, pay his own 
bill of costs. The bill of costs should have been submitted to 
the Administrator of Grenada before it was paid, and the 
proceeds of sale of the Kathleen should have been paid into the 
treasury. 

In conclusion, the Court, without hesitation, dismisses this 
appeal with costs. I am charged to express the regret of the 
court that the appeal should have been brought. Following, so 
soon as it does, on the case of Garraivay v. Prince, we are 
bound to say that the appellent's character is seriously com- 
promised in both cases : so compromised, that we are of opinion 
he is unworthy of the character either of a barrister or 
a gentleman. 



GRENADA, 1884. 

GILLESPIE AND OTHERS ... Appellants. 
CLYNE Respondent. 



As to the operation in Grenada of an English Bankruptcy. 

[Acting Chief Justices Lewis and Rebce confirmed the 
judgment of the Chief Justice of Grenada, but as no written 
judgments can be found it is assumed that none were delivered. 
The judgment of Choppin, Acting C.J. of Barbados, who 
dissented is given below] 

Choppin, Acting O.J. Barbados. In this case the appellants, 
defendants in the court below, are merchants i-esident in London. 
The respondent, plaintiff in the court below, is a cocoa planter 
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resident in the island of Grenada. On the 27th May 1884 the gillbspib 
respondent brought his action against the appellants in the and 
Supreme Court of judicature of Grenada to recover an unsecured others 
debt of £53 7 3 for the ijrice or value of cocoa consigned for sale v. 

by the respondent to the appellants. The plaintiff's action was CLYNB. 
brought on a specially indorsed writ, under the provisions 
of the Code of Civil Procedure, Ordinance No. 16 of 1882, 
of Grenada. 

The appellants appeared to the action by Mr. Moylan, 
then their attorney in Grenada. The respondent on the 20th 
June 1884 took out a summons calling on appellants to appear 
before the judge at chambers to show cause why final judgment 
should not be entered on the asual affidavit of debt, and of 
there being, in respondent's belief, no defence to the action. 
(See Code section 53). 

The appellants, on shewing cause, relied on the affidavit of 
Mr. Moylan filed on the 23rd June 1884, as set forth in the case, 
and the documents therein referred to, namely, (1) A receiving 
order of the High Court of Justice in England, made in the 
bankruptcy jurisdiction of the court under the Imperial Statute ; 
"The Bankruptcy Act 1883" and dated the 9th April 1884 
constituting the official receiver the receiver of the estate of 
the appellant ; (2) an appointment by the official receiver of 
Mr. John Young to be special manager of the estate and business 
of the appellants dated 15tli April 1884 ; (3) the affidavit of 
John A . Druce proving the execution of the originals of the 
above papers, and that said papers were true copies of the 
originals ; (4) the certificate of the Lord Mayor, under the Seal 
of the Corporation of London, verifying Mr. Druce' s affidavit ; 
atid (5) a copy, certified by the registrar of Grenada, of an 
order of the High Court of Justice in Bankruptcy under date 
the 30th May 1884, registered in Grenada, perpetually restrain- 
ing the creditors in Grenada of the estate of the appellants 
there from suing or otherwise proceeding in the courts of 
Grenada for recovery of their debts ; and requesting the courts 
of Grenada to act as auxiliary to the High Court in carrying 
out the order. Mr. Moylan's affidavit also stated that the 
receiving order made for protection of appellant's property, 
as above mentioned, was not annulled, but was then in full 
force, as deponent was informed and believed. 

On the 1st July 1884 the application was heard before the 
Chief Justice of Grenada in chambers, who made an order for 
entry of final judgment by respondent against appellants for 
the sum claimed, together with interest and costs, on the ground 
that the Supreme Court of Grenada had no jurisdiction in 
Bankruptcy and Insolvency. From this order the appellants 
appealed to the Court of Appeal for the Windward Islands. 

For the appellants it was contended, first, that under the 
provisions of the Imperial Bankruptcy Act of 1883, irrespective 
of section 118, the plaintiff was forbidden to sue without leave 
of the High Court, and that all their property had become vested 
in the official receiver ; and, second, that the Supreme Court 
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GILLESPIE of Grenada had at least j urisdiction in Insol vency, aud therefore 
AND was bound to aid the Higli Court in carrying out the order of 
OTHERS the 30th May 1884. 

For the respondent it was argiied, 1st, that assuming the 
receiving order to vest all the property of the appellants, 
Cincludinsr their property \n Gr'enada), in the official receiver, 
that would be no bar to the action, but would only enable the 
official receiver to intervene by interpleader when the provost 
marshal (the colonial sheriff), levied on the property : and that 
the English Bankruptcy law was local, and did not extend to 
the colonies (Forsyth & Clark's Colonial Law) ; and 2nd that 
the Supreme Court of Grenada had neither Bankruptcy nor 
Insolvency jurisdiction, and therefore could not act as auxiliary 
to the High Court under section 118 of the " Bankruptcy Act 
1883." For the respondent it was also objected that the 
appellants could not refer to the receiving order, the appoint- 
ment of the special manager, and the proofs of those documents 
mentioned in Mr. Moylan's affidavit, as none of them were set 
out in the case as stated for this Court, but were only incor- 
porai;ed by reference to another case not now before the court. 
This latter case, Gillespie and others appellants v. Copland 
respondent, with four more cases of similar character were with- 
drawn — the parties on both sides agreeing, as was stated, to 
try the merits of the question in the case now before the court. 

To deal with this last objection first, it appears to me 
from the terms of the judgment of the Chief Justice of Grenada, 
that it was not considered before him. I do not think it should 
be considered now. This court has the papers in all the cases 
sent to the appeal court in which the same points are raised, 
and upon similar facts as in this case ; and from the case as 
stated in Gillespie and others v. Copland, the evidence is very 
fully furnished which is said to be wanting here. 

On the first head of the argument, I am of opinion that so 
much of the " Bankruptcy Act 1883" as is applicable to the 
British Dominions operates in Gr'enada, the necessary facts 
being pleaded, irrespectively of section 118. There are many 
provisions of this character in the Act. In some of them the 
British Dominions are, in others they are not mentioned. But 
in all effect must be given to them by the Colonial Courts, if 
the purposes of the Act are to be carried out. Section 5 enables 
the High Court, after an Act of Bankruptcy, to make a receiving 
order for the protection of the estate. On and after making 
this order the official receiver is by section 9 constituted 
receiver of the debtor's property, and thereafter no creditor 
can sue, except with leave of the High Court, for any debt 
proveaMe in the Bankruptcy. Section 30 (2) deals with the 
bankrupt's discharge. Section 37 (3) describes the debts 
provable in Bankruptcy. Section 44 (1) describes the bankrupts 
property divisible amongst his creditors, which by section 168 
is defined to mean all property, whether real or personal, situate 
in England, or elsewhere. Under section 45, unless the creditor 
has seized the debtor's property in execution before the date of 
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the receiving order, be cannot hold it as against the trustee, gillespie 
(represented by the official receiver until trustee's appointment. and 
See section 54, subs. i). By section 83 the trustee may sue others 
in the Colony and make contracts theie for, and otherwise v. 

stand in place of, the debtor. It is impossible to see how clyne. 
the policy of the Bankruptcy Act, 1883, can be carried out, 
unless it be held that the above provisions, and others of 
similar character, are in force in the colonies not through, or by 
virtue of, the orders of the colonial courts, but by virtue of 
their enactment by the Imperial Parliament, and by reason of 
the subject matter, and the end and intent of those enactments. 

In the case of Edivards v. Ronald, 1 Knapp P.C. 259, an 
English certificate in bankruptcy was held to be a good answer 
to a debt arising in Calcutta, and sued for there. Decisions 
similar in principle were given, with respect to debts contracted 
in Scotland and Ireland, in the cases of Royal Bank of Scotland 
V. Stein 1 Rose 462 and Lynch v. McKenny cited 2 H. Bl. 554. 
In the ease of Armani v. Castrique 13 M. & W. 428, 442, the law 
is laid down by Pollock, C. B. thus : " A foreign certificate is 
no answer to a demand in our courts, but an English certificate 
is surely a discharge as against all the world in the English 
Courts. The goods of the bankrupt all over the world are 
vested in the assignees, and it would be a manifest injustice to 
take the property of a bankru]pt in a foreign country, and 
then allow a foreign creditor to come and sue him here." 
Kelly, C. B. speaks to the same effect in the case of Gill v. 
Sarroji L.R. 2 P.C. 1.57, 175. In the case of Ellis v. McHenry 
L. R. 6 C.P. 228, it was decided that an English composition 
deed, containing a covenant not to sue, may be pleaded to an 
action on a Canadian debt in a Canadian Court. In delivering 
the judgment of the Court, after citing the above mentioned 
cases, BoviLL, C.J., says, " Where the discharge of a bankrupt 
is created by the Legislature, or laws of a country, -which has 
a paramount jurisdiction over another country in which the 
debt or liability arose, or by the Legislature, or laws, which 
govern the tribunal in which the question is to be decided, 
such a discharge may be effectual in both countries in the one 
case, or in proceedings before the tribunal in the other case. 
This is only consistent with justice in the case of bankruptcy, 
as the debtor is thereby deprived of the whole of his property, 
wherever it may be situate, subject to the special laws of any 
particular country which may be able to assert a jurisdiction 
over it. In the case of the Legislature of the United Kingdom 
making laws which will be binding upon her colonies and 
dependencies, a discharge, either in the Colony or in the Mother 
Country, may, by the Imperial Legislature, be made a binding 
discharge on both, whether the debt or liability arose in the 
one or the other." In another part of his judgment Bovill 
says, " We are accustomed, and indeed bound, to give effect to 
final' judgments of the courts of other countries, and of our 
Colonies, where they possess a competent jurisdiction which 
has been duly exei'cised, and the correctness of such judgments 
is not allowed to be again brought into contest in our Courts." 
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GILLESPIE The question here mainly tui'ns on the effect of the receiv- 

AND iug order, of section 5, and of section 9 of the Bankruptcy Act, 

OTHERS 1883, which prohibits any creditor from suing, unless with 

V. leave of the High Court. It was contended for the respondent 

CLYNE. that the receiving order was not an adjudication followed by 

certificate of discharge, to which alone the decided cases 

extended, and that the prohibition to sue could not take effect 

by virtue simply of section 9 — the jurisdiction of the High Court 

not extending to the Colonies — and that in both cases an order 

of the Colonial Court (here the Supreme Court of Judicature 

of Grenada) was necessary to give effect to the enactments. 

Now, it must be observed that the receiving order proceeds 
from a court competent to make it, and though not in the 
words of C. J. BoviLL a "final judgment," it is out of the power 
of a British Colony to question it, or to refuse to give full 
effect to it, when brought to its notice, because it is made under 
a law of which colonial judges must take judicial notice, and 
because the whole policy of that law would be frustrated, and, 
so to speak, its machinery disarranged, were it otherwise. 
Unless the receiving order operated of its own inherent force, 
how could the property of the bankrupt be protected, or the 
paramount power of the Imperial Legislature prevail ? It is 
true, there is no decision which extends to thus giving effect to 
the receiving order ; but the procedure is new, and introduced 
for the first time by the Bankruptcy Act, 1883. And it must 
be observed that the provisions of the English Bankruptcy 
laws, which entitle a debtor to his discharge and give the 
certificate, as also those relating to the equivalent discharge 
obtained under the composition deed, are not in so many words 
made applicable to the colonies, but are held to extend to them 
from the injustice of holding otherwise, and from the necessity 
of the case, and because they are enacted by a paramount 
Legislature. 

The same reasoning must govern the construction of section 
9. Unless it be operative in the Colonies, irrespective of the 
order or will of the Colonial Courts, the creditors in the colo- 
nies might pull to pieces the estate of any bankrupt whose 
property might be for the most part, as in the present case it 
is, situate in the colonies. The provisions of the Act of 1883 
extend to all debts provable under the bankruptcy, (the 
specified debts only excepted) to all (except certain specified) 
creditors wherever they may be, and to all property of the 
bankrupt, wherever situated. In short, the Bankruptcy Act of 
1883 is an Imperial Act, of whose provisions it may more 
properly be said that all extend to the colonies, save where the 
context or subject matter otherwise require, than that the 
provisions are restricted to cases only where the colonies are 
mentioned. 

It was contended for the respondent that if the jurisdic- 
tion of the colonial courts had not been required to give effect 
to the orders of the High Court, of which orders the X'eceiving 
order was one, section 118 of the Bankruptcy Act, 1883, would 



COURT OF APPEAL. 



63 



not have been enacted ; and, further, that the High Court has 
taken this view in making the order and request for the aid of 
the Supreme Court of Grenada. To this I answer, 1st, that 
when the receiving order, is pleaded in a case like the present, 
the colonial court is required rather passively to obey, than 
actively to enforce it, and this it does by allowing the plea as 
in the nature of a plea in abatement of the action ; and (2nd) 
that many cases are conceivable where special orders of the 
High Court, or of the Colonial Court, may be required, cases 
whose variety could never be anticipated nor specified in the 
Imperial Statute, and in which the aid of the Colonial Courts 
by way of actual intervention wotild be necessary. For 
example, for the discovery and determination iu a colony of 
what property the bankrupt really was entitled to there — for 
the protection of such property from trespass, or waste 
— for the control of the agents of the ofScial receiver, or 
of the trustee, where such agents proved negligent, or dis- 
honest, or for ad interim protection on his death, &c. In such 
cases section 118 would be necessax'y, but in order to its 
operation in this way it need not be held indispensable to 
make operative the receiving order. It should be noted that 
a section similar to section 118 was contained in the English 
Bankruptcy Acts in force prior to the Act of 1883 ; and yet this 
did not prevent the English Court from extending to the 
colonies the operation of other sections in regard to the 
discharge of a bankrupt by an English adjudication and 
certificate, or by composition deed executed in England by 
a majority of the creditors — and this by the mere force of 
those sections. 

That the High Court has made iu this ease an order and 
request for aid to the Supreme Court of Grenada, does not, 
I think, affect the true construction of the Bankruptcy Act, 
1883, taken on a view of the whole Act. The order or request 
for aid was no doubt made for what it was worth. How if 
section 118 had been omitted from the Act of 1883 ? 

The passages in Forsyth and Clark's Colonial Law only 
mean that the English Bankruptcy procedui'e can't be used in 
the Colonial Courts, acting as courts of first instance. In this 
sense only the English Bankruptcy Acts do not extend to the 
colonies. 

On the second branch of the argument, I concur in opinion 
with the other judges of this Court, that the Supreme Court 
of Grenada has no Bankruptcy nor Insolvency jurisdiction. 
It never had any jurisdiction in bankruptcy ; under the local 
Act No. 136 insolvency jurisdiction was conferred. But that 
Act Avas repealed by the Debtors' Ordinance of 1881. It was 
contended for the appellant that by the Supreme Court 
Ordinance, 1882, of Grenada, s. 16, the Supreme Court had all 
the jurisdiction of the High Court in England including its 
Bankruptcy jurisdiction. But at the time of the commence- 
ment of the' Ordinance (1st January 1882) the bankruptcy 
jurisdiction in England Avas in the London Bankruptcy Court, 
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GiLLEsriB and was not restored to the High Court until the passing of 

AND the Bankruptcy Act, 1883. It was also contended for the 

OTHERS appellant that insolvency .iurisdiction was given to the Supreme 

V. Court of Grenada by sections 3, 6, 7, and 20 of the Supreme 

CLYNE. Court Ordinance of 1882. But those sections only extend to 

the Supreme Court, as ne^vly constituted under the Ordinance, 

the insolvency jurisdiction of the pre-existing court as vested 

at the date of the Ordinance. Finally, it was contended that 

insolvency jurisdiction of a limited extent was conferred by 

the Debtors' Ordinance of 1881. But that Ordinance (mly 

makes punishable fraudulent debtors in certain cases. It gives 

no power to adjudicate upon their insolvency, to distribute 

their estate, or to order their discharge. 

If the opinion given above as to the operation of the 
receiving order is correct, it is not necessary to decide on the 
bankruptcy or insolvency jurisdiction of the Supreme Court 
of Grenada. 

I am of opinion that the oider of the Chief Justice of 
Grenada should be rescinded. As it ^vas given on an applica- 
tion for leave to enter final judgment summarily under section 
53 of the Grenada code of Civil Procedure Ordinance, 1882, (for 
want of a goodly defence on the merits, or for want of such 
facts as the Court might think sufficient to entitle the defen- 
dant to defend the action), I think the jvidgment should now 
be, that the defendant be permitted to defend the action ; and, 
as the points raised in the case are neM", I also think there 
should be no costs of this appeal. 



GRENADA, 1886. 
HUBBARD & CO. ... ... Appellants. 

THOMAS ... ... ... Respondent. 

Jxidgment obtained in Action against husband— Life interest of 
htisband in ivife's lands taken in execution — Summary 
application by wife to stay sale and declare such lands to 
be the separate estate of wife. — Order of Court staying sale 
and declaring such lands to be the separate estate of ivife. — 
Poiver of Court to make such order. 

Reeves, C. J., Barbados. This is an appeal from an order 
made by the Chief Justice of the Supreme Court of this Island 
(Civil Jurisdiction) on a rule that had been granted by him on 
the application of the respondent's counsel, calling on appellant 
to show cause why all proceedings taken by the provost 
marshal for the sale of certain lands and a messuage should 
not be stayed. A levy had been made upon the property in 
question with the object of selling the interest therein of one 
Smart Thomas, the husband of the respondent, against whom 
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the appellant had recovered judgment in an action of debt, hubbard 
and on which judgment execution had issued. The respond- & CO., 
ent's contention was that the property in question was devised v. 
under a will to her separate use ; that she was not a party to thohas. 
the suit ; and that she owed the appellant nothing. It appears 
that on the 3rd day of April, 1882, a suit was commenced in 
the Supreme Court of Judicature by the appellant against the 
said Smart Thomas to recover a debt of £72. 6. 8. due by him 
to the appellant. At the trial verdict passed for the appellant, 
and on or about the 14th day of August following final 
judgment was entered up. Execution issued in due course, 
and an order was made by the judge on the 5th May, the same 
year, for the sale of certain lands belonging to the judgment 
debtor to satisfy the execution ; but the proceeds of the levy 
not satisfying the debt, on the 23th September 1885 the Court 
was again applied to, and an order was made for the sale of 
the right, title, and interest of the execution debtor in certain 
lands, messuages and tenements described in the schedule 
attached to the order as " an estate for life in (i) two lots of 
" land and a messuage situate at Concord Estate in the parish 
" of Saint John, and (ii) a lot of land, with a messuage thereon, 
" situate at Marigot lands in the parish of Saint John, the said 
" lands and messuage being the property of Mary Smart 
" Thomas, the defendant's wife." This property which was, 
in pursuance of the order, attached by the provost marshal of 
the Island, and the interest therein of the execution debtor 
advertized for sale, is admitted to be property that had been 
devised to the respondent, Mary Smart Thom,as, under a will 
made and executed in 1878 by one Hugh Rowley, whose wife 
she then was. Pending the sale of Smart Thomas's interest in 
the land, namely, on the 15th day of October 1885, the respond- 
ent tiled a motion paper in the Supreme Court to move the 
Court on the day following for an immediate order absolute 
that all the proceedings taken by the provost marshal for the 
sale of the property in question be stayed, on the ground 
that the said lands and tenements were not the property of 
the execution debtor, Sm,art Thomas, nor had he any interest 
therein, but that they were the property of the respondent, 
Mary Thomas, who, it was alleged, was not and never had been 
indebted to the appellant (plaintiff in the Court below). An 
affidavit was filed in support of the application for the motion. 
On the 16th day of October, the day following, the Court 
granted a rule, on the motion of respondent's counsel, calling 
upon the plaintiff, the appellant in this Court, to show cause 
why all proceedings taken by the provost marshal for the sale 
of the lands and tenements in question should not be stayed, 
and the said lots of land and messuage declared to be the 
separate property of Mary Thomas. On the 10th day of 
November following the rule was argued, and on the 17th the 
chief justice made an order in favour of the respondent in the 
following terms : (1) That all proceedings taken by the provost 
marshal under an order dated the 29th day of September 1885 
for sale (i) two lots of land situate at Concord in the parish 
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fiicfMARD of Saint John and of (ii) a lot of land, with a messuage thereon, 

^ CO., situate at Marigot lands in the parish of Shint John as adver- 

d'. tized for sale by the said prdvost marshal in the issue of the 

*I&6mAs. Saint George's Chronicle, dated the 20th day of October, be 
stayed. (2) That the order for the sale of the said lots of land 
and premises, dated the 29th day of September 1885, and lodged 
with the provost marshal on the 29th day of September 1885, 
be set aside. (3) That the property so advertized for sale, as 
aforesaid, is the sepa.rate property of Mary Thomas. (4) That 
the plaintiffs do pay to Mary Thomas all costs rendered neces- 
sary by these proceedings so soon as the same shall have been 
taxed and ascertained. 

The present appeal is, as I have already said, against the 
order so made by the chief justice. It is contended on behalf 
of the appellant that this order is erroneous and ought to be 
reversed and set aside by this Court on several grounds, which 
are set out in the case in some detail, and which have been 
urged at the Bar with considerable ability. It is argued, 
substantially, by counsel for the appellant that the cause 
having been heard and final judcment entered up for plaintiff, 
it was not competent for the Court to set it aside, or stay the 
execution which issued thereon, except for irregularity ; and, 
moreover, it is contended that, even if there had been any 
irregularity, it was not competent for the Court on any pi-d- 
ceeding having reference to irregularity in connection with the 
judgment or execution to investigate the title to the lands and 
messuage in question, the province of the Court being to set 
aside the judgment or execution, if either the one or the other 
were irregular ; and that, in no ease, could the Court allow 
a person to come in who was not a party to the suit, and, by 
interlocutory application, move the Court to inquire whether 
the execution debtor had any interest in the lands in question, 
or whether the said lands were the property of a, third person. 
It was very well put by Mr. Payne, in reference to this point, 
that it was allowing interpleader to apply to levies on real estate 
without statutory warrant ; a manifest anomaly, seeing that 
a statute was necessary to authorize interpleading even in the 
case of attachment, tender execution, of goods and chattels. And 
there can be no question that though final judgment may be 
entered up in a suit, the court may be moved by a; party to the 
suit to set it aside, if irregularly signed, and so, too, an execution 
may be stayed for irregularity. But if the judgment be regular, as 
was laid down by Alderson, B. in Lander v. Gordon, 7 M. & W. 
218, once final judgment has been signed the power of the 
judge is at an end, and the execution follows as of course. There 
is no power in a judge at common law, incident to his author- 
ity as judge, or summary application, even by a party to the 
^mt, to vacate a judgment regularly obtained. If lands be 
taken in execution to satisfy a debt due by ai person who has 
no interest in them, the party wronged has his remedy by an 
^c^iion at law for the illegal levy (Bleasdale v. Darby, 9 Price 
^06): or he may apply to a court of equity w^hich has power 
to grant an injunction after verdict to stay judgment, or after 
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judgment to stay execution. But a judge at Common Law can hubbabd 
only exercise such power if it be conferred specially by an & Co., 
Act of the Legislature. In the present case, the j udge not only v. 
made an order staying proceedings, but, on an interlocutory THOMAS, 
application he went into the question of the title to the lands 
that had been attached, and decided that those lands were the 
separate property of the respondent. As I understand the 
argument of the counsel for the respondent, he does not contend 
that the judge had the right to entertain the application for 
a stay of proceedings, the judgment and execution being regular, 
as incident to his authority. But he contends that the authority 
was derived from Ordinance No. 10-1882, and he directs the 
attention of the court to sub-sections (1), (4), and (5) of section 
23. There is only time for me to say that it is the policy of 
the section of the Act referred to work a fusion of Law and 
Equity. And my opinion is that, if the case was still pending, 
it was competent for the court to entertain a summary applica- 
tion, even by a person not a party to the suit, for a stay of 
proceedings. In my opinion the cause was pending, and the 
Supreme Court had all the authority of a Court of Equity to 
stay proceedings, provided the proceedings were stayed on 
terms which would insure the title to the lands in question 
being tried, in some original proceeding, within a reasonable 
time. But, as was abundantly shown by the cases cited by the 
counsel for appellant, there was no power in the Court, on an 
interlocutory application, to go beyond a stay of proceedings, 
and to decide the title to the lands and tenements in question. 
It is a course not founded on principle, and no case has been 
cited in support of the authority exercised by the learned 
judge. It being my opinion that the order is bad, for the 
reasons I have stated, I do not see that I need go into the other 
grounds of appeal. If the learned judge had no authority to 
go into the question of title, I need not express any opinion 
upon the point whether, under the will of Hugh Rowley, the 
property in question is a devise to the separate use of the 
respondent. For my own part, I am of opinion that there is 
not much in the 6th and 7th grounds of appeal, the former of 
which was virtually abandoned by counsel for appellant in the 
argument, especially as the variance between the motion paper 
and the rule does not, appear to have been expected to in 
showing cause. And, in truth, in making the rule absolute 
after the argument, the Court seems to have moulded it to 
meet what it thought, in the circumstances, the justice of the 
case, as in Stevens v. Lord, cited by respondent's counsel. 
I, however, as I have shown, do not think the authority assum- 
ed by the Court could be exercised in a summary way on 
interlocutory application. Counsel for respondent, in the 
course of his argument, submitted that he would be content if 
the Court were to amend or vary the order of the 17th 
November 1885, that has been appealed from by limiting it to 
a stay of proceedings on the levy, on any terms that the Court 
may think fit. But there is no power in the Court to amend 
the order, even if we thought it fit to do so. The order is one 
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HCBBARD and entire ; and as I am clearly of opinion that the 3rd 

& Co., paragraph of that order assumes an exercise of authority 

V. which the Court had not on an interlocutory application, by 

THOMAS, whomsoever made, I think the said order is bad, and ought to 

be reversed and set aside, with costs of the appeal to be paid 

to the appellant. 

Cabrington, Acting C. J. Grenada. I desire to say that, 
while concurring generally in the judgment of the President, 
I am unable to assent to the view that it was competent for the 
Supreme Court to grant a stay of proceedings on the applica- 
tion of the respondent. The question is one of considerable 
difficulty, but, as at present advised, I am of opinion that the 
Supreme Court should not have entertained the application. 

Tbappord, C. J. St. Vincent. I concur substantially in the 
judgment that has just been delivered by the Chief Justice of 
Barbados, who is also the Chief Justice of the Court of Appeal 
for the Windward Islands. 

I do not, however agree in thinking that the respondent 
had any right, under the circumstances, to apply to the chief 
justice of the Supreme Court Grenada for an order to stay 
proceedings ; as there was no cause pending the chief justice 
had no power to grant an order to stay proceedings. This 
does not affect the substantial question of the validity of the 
order. It only adds another reason for its being invalid, and, 
as I quite agree that it was invalid on the grounds given in the 
judgment already delivered, I will add no more. 

Jones, Acting C. J. St. Lucia. I, too, am very doubtful 
about the validity of the order, even if it were only for a stay 
of proceedings. I am disposed to hold that the stay of 
proceedings alluded to in the 5th subsection of section 23 of 
the Ordinance refers to matters which arise pending the suit, 
and with a view to restrain the prosecution of the suit, that is, 
the suit before judgment ; and not such as p^rise upon the sub- 
sidiary matter as to how that judgment is to be put into 
effect ; and that any person (not a party to the suit) who may 
be aggrieved by a decree or order, ought to look for his 
remedy in an original action, and not in an application or an 
order such as this. 

In all other respects I concur in the judgment of the chief 
justice of Barbados. 
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GRENADA, 1887. 



GARRAW Y 
ET AL 

V. 

GARRAWAY, et ni Appellants. ^d" 

AGNES 
ELEANOR 



LINARD AND AGNES 
ELEANOR HIS WIFE 



Respondents. 



HIS WIFE. 



Devise by wife of real estate to trustees upon trust as to one 
undivided third for husband for life, and " in the event of 
my said husband predeceasing me " over. — No other dispo- 
sition of the said one-third — Husband survived wife who 
died without heirs — On death of husband questions arose 
(1) coidd devise over on death of husband take effect, and 
{2} if not, was the legal estate in Ihe sole surviving trustee, 
or did it escheat to the Cro%vn— Case staled for opinion of 
Court. 

The Judgment of the Court was delivered by Reeves, C. J. 
Barbados, President. 



In this suit a special case was, by consent of parties, stated 
for the opinion of the Court below, the question involved being 
as to the operation of a devise contained in the will of Arabella 
Grey, the wife of Charles Grey. It appears that the testatrix 
was the owner of an estate called Belle Vue in the parish of 
St. David in this Island, and by her will, dated the 23rd Decem- 
ber, 1878, she devised as follows : — I do hereby devise unto 
William Simtnons of the town of Saint George, Merchant, 
William Wells of the said parish of Saint David, Doctor of 
Medicine, and Thomas Samuel Garraivay, at present residing 
in the island of Barbados, Merchant, all the hereditaments 
known as Belle Vxie in the parish of Saint David and island of 
Grenada aforesaid, to hold the same unto the said William 
Simmons, William Wells, Thomas Samuel Garraivay, and the 
survivor of them, upon the trusts, and for the purposes follow- 
ing, that is to say, upon trust as to one undivided third part 
for my said husband during his life, without impeachment of 
waste, and as to the remaining two-thirds upon trust for my 
two nephews, George David Alexander Leid and Samuel 
Walter Wells Langdon Leid, as tenants in common ; and in the 
event of my said husband predeceasing me, then I devise his 
interest in the premises upon trust tor Agnes Eleanor Whiteman, 
daughter of my cousin the wife of George Augustus Whiteman, 
and in case of the death of my said nephews without lawful issue 
I give and devise their interest in the said Belle Vue to my 
cousins Sarah Dixon and Eleanor, the wife of George Augustus 
Whitem,an, and their respective heirs as tenants in common." 

The testatrix died on the 22nd March 1884, and her will 
was proved and recorded on the 16th April in the same year 
Her husband survived her, and died in August 1886, 
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GARR.VW Y 
ET AL 

V. 
LINARD 

AND 

AGNES 

EliEANOR 

HIS WIFE. 



Botli Mr. Siimnons and Dr. Wells have ceased to be trustees. 
It shovild be mentioned that the testatrix also nominated the 
trustees to be executors of her will. 

Under these circumstances the court below was asked to 
say whether, on the death of Charles Greij, the one-third of 
Belle Vue which had been devised to hira for his life, (a) 
devolved upon the respondents or (b) devolved upon the appel- 
lant, Garraicay, or (c) is escheatable to the Crown. 

The Court below was of opinion that " the fee simple of 
one-third of Belle Vue estate belonged under the will of the 
testatrix, to Agnes Eleanor Linard," and judgment was accord- 
ingly entered for the respondents with costs to come out of the 
said one-third. 

Subsequently a rule calling upon the respondents to show 
cause why this judgment should not be set aside and judgment 
entered for the appellants on the ground that the said judg- 
ment was wrong in law, was discharged, and the present appeal 
is brought from this decision. 

It appears to ns that the first question which arises, 
namely, whether the respondents do or do not take under the 
devise, is free from difficulty. It was argued by Mr. Wells, on 
behalf of the respondents, that, in addition to the devise in 
question to Mrs. Linard, the testatrix had by her will 
bequeathed to Mrs. Linard a gold chain ; that a gift in 
remainder of lands of Belle Vue was also made to her mother ; 
that Mrs. Linard was therefore clearly an object of the 
testatrix's bounty, and was intended to be benefited by the 
devise in question ; and that consequently, in order to give 
effect to this intention, the Court might reject the words "in 
the event of my husband predeceasing me " as being incon- 
sistent with such intention. 

We do not, however, find ourselves able to accede to this 
contention. It is the duty of a Court to give effect, as far 
as possible, to the whole language of a will, and not to reject 
or disregard any portion of it, unless a strong case is made out 
for so doing. It is also a rule of construction that where 
words importing a contingency are clear and unambiguous, 
effect must be given to them, aven though the consequence may 
be to work an absurdity, or to defeat the possible or probable 
intention of the testator : 1 Jarman Wills 820. In the present 
instance nothing could be clearer than the meaning of the 
words " in the event of my husband predeceasing me." The 
devise, as it stands, may be thus stated in popular language : 
" If my husband dies before me, then I give to Agnes Eleanor 
" Whiteman," &c., &c. But if Mr. Wells' argument is to prevail, 
the words already quoted would mean no more than " from 
and after the death of my husband " — which is quite 
a different thing. It may also be observed that in the gift of 
the remainder over to Mrs. Linard's mother, appropriate words 
of limitation are employed, whereas in the gift to Mrs. Linard 
there are no words used from which it can be inferred that 
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V. 

IJNARD 

AND 

AGNES 
ELEANOR 

HIS Wife. 



anything more than a life estate was intended to be given to garraw'y 
her. BT AL 

AVe are clearly of opinion that the devise to the testatrix's 
husband carried only a life estate ; that Mi's. Linard could 
take only by A\'ay of substitution for him ; and that for this 
devise to take effect, it was necessary that her husband should 
have predeceased the testatrix. This event has not happened, 
and the contingency upon which Mrs. Linard was to take 
cannot now arise. The result therefore is that, in our 
opinion, the respondents take notliing under the devise in 
question. 

It is next to be considered whether the appellant, 
Garraioay, as sole surviving trustee under the will takes an 
undivided one-third in fee of Belle Viie, or whether that 
interest in the estate is eseheatable to the Crown. It .was 
argued by Mr. Payne, who appeared for the Crown, that 
the trustees took no legal estate in this one-third, but 
were bare devisees to uses ; that the testatrix's husband had 
the legal estate for life, while the remainder expectant there- 
upon was undisposed of ; and that consequently this remainder 
is eseheatable to the Crown. On the other hand, it was urged 
by Mr. Comissiong, Counsel for the appellant Garrnway, that 
there was a devise of the whole of Belle T'lir to the trustees 
upon certain trusts, and that the terms of this devise were 
sufficient to confer upon tliem tlie legal estate ; that this 
construction was supported by the fact that the trustees were 
also appointed executors, and, in particular, were empowered 
by the will to sell or dispose of any outlying and mountain 
lands for the benefit and advancement of the testatrix's 
nejjhews, the two Lcldm — a power which they could not carry 
out unless the legal estate was vested in them, and that on the 
death of Charles Grey, the tenant for life, the legal estate in 
fee simple of tlie one-third remained in the trustees and- is, in 
the events which have happened, now vested in the appellant 
Garraivay, and is therefore not eseheatable. 

After careful consideration of the arguments on both sides, 
we think that, looking to the whole of its terms, the will 
operated to pass to the trustees the legal estate in fee simple 
in the whole of Belle Vue, subject to the performance of 
certain trusts. As regards the one-third which is in question 
in this case, the trusts affecting it appear to be now discharged, 
but the legal estate therein remains vested in the sole surviving 
trustee, that is, in the appellant Garra.way. It follows from 
this view, on the authority of the ease Burgess v. Wheate, 
Eden 176 — in which it was held, after much consideration, that 
a trust in fee of lands is not subject to escheat — that this one- 
third is not, in our judgment, eseheatable. 

The result, upon the whole case, is that the decision 
appealed from must be i-eversed, and the rule that judgment 
be entered for the appellant Garraivay be made absolute. 

We have felt some difficulty with respect to the question 
of costs, but, having regard to all the civcumstances of th^ 
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garraw'y case we think that justice may best be done in this respect by 
ET AT. directing that each part should bear his own costs both in this 
V. Covirt and in the Court below. 

LINARD 

AND 
ELEANOR 
HIS WIFE. 



GRENADA, 1887. 



McNEILLY 



Appellant. 



THOxMSON 



Respondent. 



Aclion for s'pecific performance of contract for sale of lands — 
Delay in paying first instalment of purchase money — Was 
time of essence of contract ? — Was plaintiff's right to relief 
prejudiced hy his delay ? 

Reeves, C. J., Barbados : This is an appeal from the 
judgment and decision of the Chief Justice of this Island 
pronounced under the following circumstances : — An action 
was brought in the Supreme Court by the appellant, Johji 
McNeilly, against the respondent James Arthur Thom,son, 
for the specific performance of an agreement in writing, 
alleged to have been entered into between the parties on the 
11th day of May 1886, for the sale and purchase of an 
undivided moiety of a plantation called Snell Hall, situate 
in the parish of Saint Patrick. In due course appellant filed 
his statement of claim. To this the respondent delivered in 
his statement of defence and counter claim. Reply was filed 
on which respondent joined issue. Certain interrogatories were, 
in the course of the suit, administered by the appellant to the 
respondent to be answered on oath by him, and on the 10th 
November last year the action came on for hearing before the 
Chief Justice without a jury, both parties appearing by counsel. 
Witnesses were examined for the appellant. The respondent 
put in no evidence ; and on the conclusion of the ease, the 
Chief Justice found for the respondent, and ordered a verdict 
to be entered for him. The learned judge was of opinion that 
the agreement for the sale and purchase of the land in question 
was good and sufficient within the Statute of Frauds, but held 
that the respondent, not having really been paid £133 6 8 on 
the appellant's getting possession of the lands in the pleadings 
mentioned, the latter had committed a breach of the contract 
entered into between him and the respondent, and was not 
entitled to the relief he sought. Appellant applied to and 
obtained from the Court a rule nisi, calling upon the respon- 
dent to show cause why the verdict entered for him should not 
be set aside, and a verdict entered instead for the appellant; 
or for a new trial, on the ground that the verdict was wrong 
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in law and against evidence and the weight of evidence. On mcneillt 
the 23rd day of November at the sitting of the Court the v. 

learned judge, without hearing respondent's counsel, discharged Thomson. 
the rule Avibh costs, whereupon appellant appealed to this 
court. 

It appears from the pleadings and evidence in the cause 
that the appellant is a merchant carrying on business in the 
parish of Saint Patrick, and that the respondent is a gentleman 
residing in the same parish. The respondent and a lady of the 
name of Carney were entitled, under the will of Mr. Charles 
Thomson, in equal portions to two estates in the same parish 
called Snell Hall and Bloomfield. On the 10th May, 1886, the 
respondent wrote to the appellant, opening negotiations with 
him for the sale and purchase of his interest in the said Snell 
Hall and Bloomfield estates. Appellant wrote to him in reply, 
promising to go and see him the same afternoon. There is some 
conflict on the pleadings as to what actually passed between 
the parties when they met, biit it seems to me to be clearly 
established that, on the 11th of May, an agreement in the 
following terms was entered into between them, was signed by 
them, and was witnessed by a ftentleman named Douglas 
A lexander. 

Grenada, 11th May, 1886. 

Memorandum of an agreement for the purchase of an 
undivided moiety or half share in and upon Snell Hall 
and Bloomfield estates, situate in the parish of Saint Patrick, 
made between James A. Thomson and John McNeilly, both of 
the said parish. It is agreed that the estate shall be valued by 
Douglas Alexander, Esq., and his decision shall be binding on 
both parties. The purchase money so decided shall be paid as 
follows : — one-third of the vahie of the moiety shall be paid on 
getting possession of the estate, one-third shall be due and 
payable one year after the date of the first payment, and the 
other and last third shall be due and payable six months after 
the date of the second payment. Interest shall run on the 
unpaid instalment after the rate of six per cent, per annum. 

(Signed.) JAMES A. THOMSON, 
JOHN McNEILLY. 



That part of the agreement having reference to the Bloom- 
field estate was, it seems, mutually abandoned by parol in the 
meanwhile ; and Mr. Alexander, having gone over the planta- 
tions, stated in writing that he had " valued the Snell Hcdl 
estate and considered it to be worth £800." So far, I think, 
the matter is clear. The appellant then proceeds to a^llege in 
his statement of claim that, "on the 17th May, the plaintiff 
(appellant) paid the defendant (respondent) the sum of 
£133 6 8, being the first instalment of the purchase money of 
the defendant's (respondent's) undivided moiety or half-share 
of Snell Hall estate. And the plaintiff (meaning appellant) 
was given and still is in possession of the said Snell Hall estate 
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MCNEILLY to the extent of the defendant's (respondent's) interest therein." 
r. Tlie respondent in his statement of defence " denies most 

THOMSON, positively that he on the 17tli day of May or on any subse- 
quent day received the sum of £133 (5 8 or any sum whatever 
from tlie plaintiff on account of the purchase money of his 
interest in the said Snell Hall estate." He also states that up 
to the time of putting in his said statement of defence, he had 
not received any sum of money whatever from the appellant. 
In reply to this, appellant says, going into particulars of the 
allegation which he had only stated generally in paragraph 9 
of his statement of claim, "that on the 17th May the plaintiff 
and defendant met at Carriacou and A . J. Stanislaus lent the 
plaintiff the stim of £138 6 8 to be secured by mortgage. The 
plaintiff offered to pay the said £133 6 8 to the defendant, but 
the defendant preferred to leave the same in the hands of 
Mr. A. J. Stanislaiis." And then the appellant sets out a 
receipt, dated 17th May, for £133 6 8, which he alleges was 
given to him by respondent, and was witnessed by Mr. Sianis- 
laus. Now, whether the real intention of the parties was to 
agree that one-third of the purchase money of Snell Hall 
should be paid on the appellant " getting possession" of the 
property ; whether, afterthe date of the agreement of 11th, May, 
appellant is, for the purposes of this suit, to be taken as being 
in possession as a purchaser ; and lastly, whether he paid 
one-third of the purchase money are, in my opinion, points of 
essential importance in determining whether the verdict and 
judgment of the learned judge in the court below were correct 
or not. I shall deal with these several points, but will observe 
here, with reference to one point — that the evidence given at 
the trial by the appellant, confirmed by that of Mr. Alexander, 
makes it quite clear to me that the agreement was entered into 
by the writing dated the 11th May 1886, and was duly signed 
by both parties to the contract ; and I am equally clear that it 
was a good and sufficient agreement within the Statute of 
Frauds. The learned judge in the court below was of the same 
opinion. That being so, was the appellant in possession of the 
Snell Hall property as purchaser after the signing of the 
agreement ? In the agreement the words used are that 
one-third of the value of the moiety shall be paid on getting 
possession of the estate. At the time the agreement was 
entered into the appellant, as a matter of fact, was, as he had 
been for sometime previous, the tenant of the dwelling-house 
on Stiell Hall. There is nothing to show that after or upon 
the alleged payment to the respondent at Carriacou of the first 
instalment of the purchase money the respondent went 
through the ceremony of formally putting the appellant in 
possession, and, indeed, upon the face of the pleadings he denies 
that apijellant was in as purchaser. He says that appellant 
was in only as a tenant of the dwelling-house. But I hold 
that, under the circumstances, no formal delivery of possession 
was necessary. The appellant's case, upon the pleadings, is 
that he paid the respondent the £133 6 8, the first instalment 
of the purchase money, and consequently, as between him and 
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the respondent at any rate, he was in possession as purchaser, mcneilly 
It is the appellant who conies into court and prays specific v. 

performance. He must make out such a case as will satisfy THOMSON, 
the court that it ought to exercise its discretion in his behalf 
by decreeing specific performance of the contract instead of 
leaving the appellant to his remedy, if any, at law. The 
appellant's case manifestly is that the payment of the first 
instalment and the getting possession of the property as 
purchaser were contemporaneous acts ; and it is because they 
were so that he claims specific performance. In his statement 
of claim he alleges that on the 17th May the plaintifi' paid the 
defendant the sum of £133 6 8, being the first instalment of 
the purchase money of the defendants undivided moiety or 
half -share of Snell Hall estate. " And (the allegation continues) 
the plaintiff was given and still is in possession of the said 
Snell Hall estate to the extent of the defendant's interest 
therein." The question before the court is, mainly and 
primarily, what was the intention of these parties in entering 
into the contract which the appellant seeks to have specifi- 
cally enforced ; and the allegation to which I have referred, 
contained in the statement of claim and which must be taken 
most strongly against the party pleading it, throws some light 
on the question of intention. It is contended by counsel for 
appellant that in agreements for the sale and purchase of 
land, time is not of the essence of the contract ; and that, even 
if it be held that the money was not paid as alleged on the 
17th May, yet if appellant offered to complete the purchase 
within a reasonable time, that was sufficient in equity. I quite 
admit that, in equity, an estate bargained for and sold passes 
to the purchaser as soon as the written agreement has been 
signed by the parties. Time is not of the essence of the con- 
tract as a general rule. It has been over and over again laid 
down and it is settled law that in the ordinary case of the 
purchase of land and fixing a particular day for the completion 
of the title, a court of equity considers that the general object 
being the sale of the estate for a given sum, the particular day 
named is merely formal, and the stipulation means in truth 
that the purchase may be completed within a reasonable time. 
But, although this is the rule, it is equally clear that time may 
be of the essence of the contract in equity, as well as at law, if 
it plainly appears that " the parties have expressly so treated 
it, or it necessarily follows from the nature and circumstances 
of the contract." The doctrine is laid down in Story in these 
terms, and in the case before the court it appears, from all 
the circumstances, that the sale and purchase of the property 
should be conditional and be made to depend on the perform- 
ance of the contract at a particular time, by an appointed 
period, if the condition failed or the contract was not performed 
at the appointed period, the party making default is not 
entitled to specific performance. In Hipwell v. Knight, 1 Y. and 
C. 415, Baron Alderson said : " The question is whether time is 
of the essence of the agreement? After examining with as 
much attention as I can the various cases brought before me 
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MCNEILLY during the argument, it seems to me to be the result of them 
V. all that a court of equity is to be governed by this principle : 

THOMSON. It is to examine the contract, not merely as a court of law 
does, to ascertain what the parties have, in terms, expressed to 
be the contract ; but to ascertain what is, in truth, the real 
intention of the parties, and to carry that into effect * * * •* 
I do not see therefore why, if the parties choose, even arbi- 
trarily, provided both of them intend so to do, to stipulate for 
a particular thing to be done at a particular time, such a 
stipulation is not to be carried into effect in a court of equity. 
That is the real contract. The parties had a right to make it. 
Why then should a court of equity interfere to make a new 
contract which the parties have not made '";' I, for my own 
part, am of opinion, looking at the agreement in the present 
suit, entered into on the 11th day of May 1886, between the 
appellant and the respondent, that time was of the essence of 
the contract. The agreement says : " It is agreed that the 
estate shall be valued by Douglas Alexander, Esq., and his 
decision shall be binding on both parties." The estate was 
valued in terms of the agreement by that gentleman, and the 
value of the respondent's moiety was £400. The agreement 
continues — "The purchase money so decided on shall be paid as 
follows — one-third of the value of the moiety shall be paid on 
getting possession of the estate," and so on. The remaining 
clauses of the agreement (the whole of which I have already 
cited) do not in any way modify or affect the meaning of those 
I have just read. And it seems to me, applying the rule laid 
down by Baron Alubrson on examining this contract in the 
light thrown upon it by the conduct of the two parties to it 
and all the circumstances, not alone to ascertain, as a court 
would, what the parties have in terms expressed, but to 
discover, as is the province of a court of equity, what is in 
truth the real intention of the parties, that, in the case before 
the court, the real intention was that one-third of the value of 
the moiety of the Snell Hall property to which the respondent 
was entitled, and to which alone the agreement was confined, 
should be payable and paid — not within any reasonable time 
after getting, but immediately on getting possession of the 
estate. That the appellant got possession is a point in reference 
to which he is, in my opinion, utterly concluded, for he dis- 
tinctly insists, as I have shown, in his statement of claim, and 
reiterates it throughout the pleadings, that, upon the signing 
of the agreement he was in possession as purchaser. The 
question then arises — was the respondent paid, in fact, the 
first instalment of the purchase money ? In his reply to the 
respondent's statement of defence, wherein the latter denies 
having been paid, the appellant emphasizes his allegation by 
saying that on the 17th May the two parties met at Carriacou, 
and that Mr. Stanislaus lent the plaintiff £133 6 8 which he 
offered to pay the defendant in cash, but he preferred to leave 
the money in the ' hands of Stanislaus, giving appellant, how- 
ever, a receipt in full for the payment of the first instalment. 
But when Mr. Stanislaus was examined for appellant at the 
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trial, he said he had arranged to lend appellant £133 6 8 to mcnbilly 

pay the first instalment of the purchase money in question, v. 

and that was why appellant and respondent went to him at Thomson. 

Carriacoti on the 17th May. He was ready, he said, to advance 

the money, but he required security first. Appellant offered 

a mortgage alfecting SnelL Hall, the property he was then 

buying. Stanislaus added — " it was decided between McNeilly 

and me that the matter was to be referred to my Solicitor, and 

if he decided that McNeilly could give me a legal mortgage 

I would advance the £138 6 8. To prevent his (meaning 

appellant's) coming back to Carriacou, he got Thotnson to give 

him the receipt, which I was to hold. I did not pay Thomson 

on the 17th one farthing. No money passed. It was not 

expected that I should pay anything until my solicitor's 

opinion came to me. When that opinion came I sent for 

Thomson and told him I could give him no money as I was 

advised that McNeilly could give no security. I have never 

paid one penny of the £133 6 8 to Mr. Thomson." These are 

the essential facts of the case. The allegations in the pleadings 

I have read, and the evidence given at the trial by both the 

appellant and Mr. Stanislaus make it clear, I thiuk, that the 

parties to this contract met at Carriacou with the sole object, 

so far as the respondent was concerned, of his receiving the 

money, or of its being, in good faith, left with Stanislaus to 

be paid whenever demanded. But, as a matter of fact, the 

money was not paid on the day they met, nor was it left with 

Stanislaus payable to respondent or his order. The latter 

treated the non-payment of the money as a renunciation of the 

contract on the part of the appellant : — he (respondent) 

demanded and got from Stanislaus the receipt he had been 

induced by appellant to sign at Carriacoxi, and then he wrote 

to appellant notifying him that the money not having been 

paid, the contract was rescinded. This is, substantially, the 

course which was taken by the defendant in Southnomb v. 

Bishop of Exeter, 1 6 L. J. Ch. 878. But it was contended that time 

was not here of the essence of the contract, there was no such 

breach as to warrant a notice to rescind. It is also contended 

that, even if it be held otherwise, at any rate the respondent 

had waived his right to rescind by going on after the alleged 

breach, and treating, as he is said to have done, the contract 

as subsisting, or that he had, in the alternative, by parol varied 

the terms of the contract, or made a new contract substantially 

the same as the old one. I do not question the law on the 

point ; but the facts of the case do not support the 

contention. In June last year Mr. Comissiong was (he is not 

now) the respondent's solicitor, and as such that gentleman 

had some communication with appellant's solicitors in reference 

to this matter. I find that the solicitors referred to, writing 

to Mr. Comissiong under date 10 June, say, " You told us that 

vour client will agree to the terms of our letter to you dated 

iith June. That being so, our client, Mr. McNeilly, will be ready 

to pay to you the amount of the deposit (£133 6 8.) on Tuesday, 

when he will be in town. But, (continues this letter of the 
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MCNBILLY solicitors acting for appellant in tliis matter) we cannot allow 
V. onr client to pay you unless your client returns Mr. McNeilly 

THOMSON, his receipt, etc." Now, the terms to which Mr. Comissiong is 
shown to have bound the respondent, supposing he was bound 
at all, are to be found, on the appellant's solicitors own 
showing, in their letter to Mr. Comissiong, dated 4tli June. 
On referring to that letter, I find that "the terms " alluded to 
on 10th June are these : " To save unpleasantness, we will hand 
Mr. Thomsoyi a nheque next week for the £133 6 8, and he 
must execute a conveyance for the property, and Mr. MoNeilhj 
will let the balance of the purchase money remain on mortgage 
affecting Snell Hall estate." These are the conditions proposed 
on the ith June, to which Mr. Comissiong is alleged to have 
agreed, I need not discuss the point whether Mr. Comis- 
aiong's agreeing Avould have bound his client, because on the 
10th June an entirely new condition is proposed, that is, the 
delivery up by respondent to appellant of a certain receipt 
before the £133 6 8 would be paid. Before the agreement 
could be complete, surely the last mentioned condition must 
be shown to have been accepted. Where is that shown ? 
Mr. Comissiong was put in the witness-box by the appellant 
himself, but the witness threw no light on the particular point. 
His evidence is as vague and general as it well can be. He said 
at the trial, evidently in reply to a question by appellant's 
counsel, " I received a letter from you offering to pay the full 
amount." It is not easy to say what language so wide and 
general means, but there are no other words anyahere on the 
face of the case for which Mr. Comissiong is responsible. 
There is nothing that I can see to warrant the contention that 
the original contract was varied by parol, or that a new 
contract was entered into by the parties. There is no doubt 
that although in certain cases, and the present case is one of 
them, the law requires an agreement to be in writing, yet 
where there has been, for instance, a part performance, the 
agreement may be varied by parol. But such variation by 
parol must be most unequivocally proved in a court of equity : 
it must be established without doubt or ambiguity (Sugden's 
V. and P. Ed. 14. p. 165. Vouillon v. States, 25 L. J. Ch. 875.) 
There is no evidence of what Mr. Comissimig said to the 
appellant's solicitor by parol, supposing he was authorized to 
make or vary any agreement in the name of the respondent, 
and, letting alone the question whether the position of the 
parties was altered by anything done in consequence of the 
alleged parol variation, it seems to me that the utmost that 
can be said for the correspondence which passed between 
appellant's solicitors and Mr. Comissiong is — that it was a nego- 
tiation, and no more, for a new contract upon the terms of the 
rescinded contract. Southcomb v. Bishop of Exeter. I am 
of opinion that the learned .iudge who tried the case was right 
in finding for the respondent, who was defendaut in the court 
below ; in ordering verdict and judgment to be entered for 
him : and that he was also right in discharging the rule 
afterwards. And I hold therefore that this appeal should 
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be dismis«ed with costs. I have ai'iived at tliis opinion mcneilly 
after giving tlie ease sent up to us tlie best attention v. 

ill my power and after hearing ou Monday tlie very able THOMSON, 
argument of counsel on both sides. It is, however, iny misfor- 
tune to stand alone in that opinion. It only remains for me 
to say that, in accordance with the decision of the majority of 
the Court this appeal is upheld, and it is ordered : — 

1. That the decision appealed from be reversed, and the 
rule made absolute — that the verdict and judgment entered 
for the respondent be set aside, and a new trial had between 
the parties ou the gronnd that the said verdict and judgment 
are wrong in law. 

2. That the costs in the court below do abide the further 
order of that court, to be made after such new trial shall have 
been had. 

3. That the respondent do pay to the appellant his costs of 
this court. 

Trapford, C. J. St. Vincent. In this case no time was 
iixed for the payment of the first instalment of the purchase 
money, one-third of the purchase money is to be paid on getting 
possession of the estate, one-third one year after the date of 
the second payment, and one-third six months after the date 
of the second payment. No date is fixed for the putting of the 
plaintii¥ into possession. The plaintiif says he is already in 
possession, but according to the evidence he is in possession of 
the house on Snell Hall estate as a monthly tenant only, and 
has never been put into possession of the lands, either as 
tenant or as purchaser. No time being expressly mentioned, it 
would be sufficient if the contract were performed within 
a reasonable time, which reasonable time had not elapsed at 
the time this action was bought. 

With cegard to the estate being undervalued, it is stated 
in the memorandum of agreement for purchase that it was 
agreed that the estate should be valued by Douglas Alexander, 
Esq., and that his decision should be binding on both parties. 
This of itself would put an end to any discussion as to what 
was the proper value of the estate ; but it is in evidence that 
the respondent, though at first he thought the valuation was 
too low, eventually expressed himself as quite satisfied. 

On the hearing of this case the Chief Justice of Grenada 
found for the respondent, stating that he considered the pro- 
visions of the Statute of Frauds had been complied with, but 
that the respondent not having really received the sum of 
£133. 6. 8. on the appellant's taking possession of the lands in 
the pleadings mentioned, the appellant had committed a 
breach of contract and was not entitled to relief. I consider 
this judgment to be erroneous. In the first place, the appellant 
never took possession, or got posses.'^ion, of the lands. There is 
evidence of liis being in possession of the house as a monthly 
tenant, but none of liis being in possession of the lands, thoiigli 
he does say that he was in possession and that he had paid one 
instalment and would pay the others when the time came. 
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MCNEILLY Plaintiff further says : " I aud Mrs Carney then had a discussion 
V, in presence of defendant and Mr. Alexander as to a division of 

THOMSON, the estate. I drew up a memo, of the terms of the proposed 
division. Mrs Carney did not sign it, or finally conclude then 
and there. We vpent to the disputed boundary, and then 
agreed upon the boundary. The part I had included 2 or 3 
tenants. I considered I was put in possession the day I paid 
the 1st instalment the 17th ; the house fell to me. Mrs. Carney 
had another house near the works." This goes to show that 
appellant considered the agreement binding, that at that time 
he quite expected IVIr. Stanislaus to advance the money. 
Accordingly, we find that before Thomson would give the receipt 
for the payment he stipulated that plaintiff"' should abide by 
the unsigned memo, that Mrs. Carney had, and he gave defend- 
ant a letter to that effect. The appellant never having got 
possession could not commit a breach of contract by not paying 
the first instalment at the same time as he got possession. I 
take it that the words of the agreement, "one-third of the 
moiety shall be paid on getting possession of the estate, " would 
be satisfied by the money being paid within a short time of 
getting possession, and do not mean that the two things must 
be absolutely simultaneous. No doubt it was expected that 
the money would have been obtained from Stanislaus, but 
there was no express stipulation to the effect that if the money 
was not obtained from Stanislaus the agreement should be 
considered null and void. The correspondence shows that the 
offer to sell came from respondent, who writes : " It has always 
been your intention of leasing or buying Snell Hall. I have 
finally concluded to sell my portion, &c. I am actually ashamed 
to put this matter before you again, but, of course, I would not 
like to do anything without acquainting you. Should you 
refuse the enclosed is a copy I would have liked to have sent on, 
but will anxiously await further from you." In answer to this 
appellant writes: "I have just received yours of to-day. I will be 
glad to do anything I can for you, and will call and see you 
this afternoon. I will be glad to buy your share if I can raise 
the money necessary. I think, however, you are too easily dis- 
heartened ; but I will see you later." Then, as to the possession, 
defendant in the 7th. paragraph of his statement of defence 
says : " The defendant says that for some time previous to 
the 17th day of May 1886 the plaintiff' was in possession of the 
Great House of S7itll Hall estate as a tenant thereof; that he 
is still in possession of the said house as a tenant ; and that 
no other possession was ever given him than that now stated." 
This I believe to be the true state of the case. It follows from 
it that the event never happened on which the money was to 
be paid, namely, the appellant's being put in possession of the 
defendant's share of Snell Hall estate. The'contract therefore 
remains unexecuted on either side, the defendant has not put 
the plaintiff in possession, and the plaintiff has not paid the 
money. The plaintiff not having the money himself and not 
knowing exactly where to raise it, could hardly fix a day for 
the payment of it. His expression, " if I can raise the money 
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necessary " shows that he is uncertain whether he can raise the MoNbilly 
money. Because he fails in his first attempt to raise the v. 

money, is he to lose the benefit of his contract altogether ? If Thomson. 
he had allowed the matter to drop for some considerable time, 
he might have been considered to have abandoned his contract, 
but he does not do so ; on the contrary, as soon as he is able to 
do so he offers to pay the money. It is true the respondent, 
when Stanislaus refuses to pay him the money, in writing to 
the appellant says, " I beg that you will consider the matter as 
cancelled ;• it is null and void from this date." This letter is 
dated May 24 1886. One party to a contract cannot declare 
a contract null and void so as to bind the opposite party 
unless that party consents, which the appellant in this 
case does not. Therefore the respondent's letter does not 
constitute an abandonment of the contract. With respect to 
the subsequent verbal agreement which is alleged in the 
respondent's statement of defence to have revoked the agree- 
ment of the 11th day of May 1886, I have been unable to find 
any such verbal agreement. For these reasons I am of opinion 
that the decision appealed against should be reversed, and the 
rule made absolute ; that the verdict obtained in this action 
and the judgment giveu thereon should be set aside, aud a new 
trial had between the parties, and that the costs of this appeal 
be paid by the respondent, those in the Court below to abide 
the event of the new trial. 

Carbington, 0. J. St. Lucia and St. Vincent. This is 
a case of some importance, and I could wish that the time at 
my disposal admitted of a fuller and more careful treatment of 
it than is now under the circumstances practicable. It may be 
convenient that the consideration of the principles of law 
which are involved in the decision of the case should be pre- 
faced by a brief statement of the facts out of which it arose — 
these facts being, in the main, not in dispute between the 
parties. 

It appears that in May, 1886, the respondent and a lady 
named Ellen Mary Carney were the owners, as tenants in 
common in fee simple, of Snell Hall and Bloomfield estates in 
the parish of St. Patrick in this island. It was alleged at the 
bar, although it is not so stated in the evidence, that these 
estates are held and worked as one. In May 1886, the appel- 
lant was occupying the dwelling-house on the estate as 
a monthly tenant. On the 10th May in the same year the 
respondent wrote and sent to the appellant the following 
letter : — 

" It has always been your intention of buying or leasing 
" Snell Hall. I have finally concluded to sell my portion, 
" whatever it may be, for I am entirely unable to contend any 
" longer with how things are going on. I am actually ashamed 
" to put this before you again, but of course I would not like 
" to do anything without acquainting you. Should you refuse 
" the enclosed is a copy I would have liked to have sent on, 
" but will anxiously await further from you." 
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McNeilly In this letter there was enclosed a copy of a letter which 

V. the respondent Avrote and sent to the Hon. Douglas Alexander 

ThOiMSOn. on 10th May 1880 and which Avas in the following terms :— 

Once more I attempt to disturb you as you may be 
interested in the following. I have concluded to sell out my 
portion either as a whole or ia lots, and would be happy if you 
would undertake to assist me in so doing. 

Yours respectfully, 

JAMES THOMSON. 

To the letter addressed to him the appellant Avrote and 
sent on 10th May 1886 the following reply : — 

I have just received yours of to-day. I will be glad to do 
anything I can for you, and will call and see you this after- 
noon. I will be glad to buy your share if 1 can raise the 
money necensary. I think, however, you are too easily dis- 
heartened — but I will see you later. 

JOHN Mc.NEILLY. 

Accordingly, in the evening of the same day, the respond- 
ent and the appellanc met and verbally agreed, the one to sell 
and the other to buy, the respondent's interest in the estate, 
and it was arranged that they should meet on the following 
day at Mr. Alexander's and settle the matter. This meeting 
took place, and the following agreement was drawn up Id 
duplicate and signed by the parties : — 

Grenada, 11th May, 1886. 
Memorandum of an agreement for the purchase of an 
undivided inoiety or half share in and upon the Snell Hall and 
Bloomfleld estate situate in the parish of Saint Patricks, made 
between James A. Thomson and John McNeilly, both of the 
said parish. 

It is agreed that the estate shall be valued by Douglas 
Alexander, Esq., and his decision shall be binding on both 
pa,rties. The purchase money so decided shall be paid as 
follows : — One-third of the value of the moiety shall be paid 
on getting possession of the estate ; one-third shall be due and 
payable one year after the date of the first payment : and the 
other and last third shall be due and payable six months after 
the date of the second payment. Interest shall run on the 
unpaid instalments after the rate of six per cent, per annum. 

JAMES A. THOMSON. 
JOHN Mc.NEILLY. 

Witness DOUGLAS ALEXANDER. 

In accordance with the terms of this agreement, the 
appellant, the respondent, and Mr. Alexander met at the estate 
on the 13th May. It was then, apparently at the instance of 
Mrs. Carney, verbally agreed between the appellant and the 
respondent that the contract should be varied by excluding 
from its operation Bloomfield estate and the live stock on 
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Sitell Hall. Ml'. Alexmider then Aveut round Sticll Hall McNeilly 
estate, and having made his valuation, reduced it into writing v. 

as follows : — Thomson. 

At your request I have this day valued the Snell Hall 
estate and consider it is worth eight hundred pounds sterling. 

D. ALEXANDER. 

There is a dispute between the appellant and the respon- 
dent as to whether this valuation was a low or a high one. It 
seems that when it was communicated to the respondent he 
said it was too low, but after talking a little while with 
Mi's. Carney, he became quite satisfied. The appellant and 
Mrs. Carney appeared to have had some conversation as to how 
the lines of division between their several portions of the 
estate should run, but no definite agreement on the matter 
was arrived at. 

The scene now changes to Carriacou, where the appellant 
and the respondent met by arrangement on the 17th May, 
in order to make and receive payment of the first instalment 
of the purchase money, viz., £133 6. 8. The appellant says 
that Mr A. J. Stanislaus, Carriacou, had promised to advance 
him the money for this purpose, and the parties accordingly 
came together at his house. There is some difference 
of statement between the appellant and Mr. Stanislaus as 
to the effect of the transactions which then took place. 
The appellant says that the money was actually ready to 
be paid, but that the respondent had some difficulty about 
its safe custody and requested Mr. Stanislaus to keep it 
for him, which he did. Mr. Stanislaus asserts, on the other 
hand, that no money passed or was intended to pass, but 
that it was distinctly understood that he was only to 
advance the money if it turned out, oh a reference which 
was to be made to his solicitor, Mr. Lewis, tiiat the appellant 
could give him a valid mortgage on Snell Hall estate to 
secure the amount so advanced. I am inclined to accept 
Mr. Stanislaus' version of the matter. In any case, in 
order, as Mr. Stanislaus alleges, to save the appellant the 
trouble of coming back to Carriacou, a curious series of tran- 
sactions took place. The respondent gave the appellant 
a receipt for £133 6. 8. as being the first instalment of the 
purchase money ; Mr. Stanislaus gave the respondent an 
acknowledgment in writing that he had received this amount 
to hold for him ; the appellant delivered to Mr. Stanislaus 
a memorandum of an agreement for mortaging his interest 
in Snell Hall estate, and also the receipt which he had taken 
from the respondent ; and the arrangement was completed by 
Mr. Stanislaus giving the appellant an acknowledgment in 
writing that he had received these documents from the 
appellant. 

The appellant then left Carriacou. On or about the 27th 
May he received letters from the respondent and Mr. Stanis- 
laus, dated at Carriacou on the 24th May, to the effect that 
Mr. Leivis had advised that the appellant could not legally 
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McNeilly give a mortgage of his interest in Snell Hall estate ; that 
V. Mr. Stanislaus had therefore refused to pay the money to the 

Thomson, respondent ; that the respondent had demanded and received 
from Mr. Stanislaus the receipt which he had given to the 
appellant for the amount, and which the appellant had 
deposited with Mr. Stanislaus ; and that Mr. Stanislaus had 
in his turn demanded and received from the respondent the 
acknowledgment in writing which he had given to the respon- 
dent thfvt he held the amount for him. In his letter the 
respondent added the following intimation :— " therefore, I beg 
" that you will consider the matter as cancelled ; it is null and 
" void from this date." A shrewd conjecture may be formed 
as to the person by whom this intimation was prompted, but 
there is no evidence on the point. 

The matter was soon after placed in the hands of the 
solicitors, and, on the 4th June, Messrs. Schooles and Payne, the 
appellant's solicitors, wrote to Mr. Comissiong, who was at 
that time the respondent's solicitor, offering to pay the first 
instalment by a cheque, but the proposal, although it seems to 
have been favourably entertained, for some unexplained reason 
fell through. Mr. Comissiong also said in his evidence that he 
had received a letter from the appellant's solicitors offering to 
pay the whole amount of the purchase money. Further, it 
appears from a letter of Mr. Lewis, the respondent's present 
solicitor, dated the 11th September 1886, that is, about three 
months after the commencement of the action, that another 
offer made by the appellant's solicitor to pay the purchase 
money in full was declined. 

On the 15th June, 1886, the appellant brought his action 
for specific performance of the contract contained in the 
memorandum of agreement of the 11th May, as read in con- 
junction with Mr. Alexander's letter of valuation of the 13th 
May. Both in the endorsement of his writ and in his statement 
of claim, the appellant sought to have this contract performed 
with the parol variation engrafted upon it by the agreement 
of the parties made on the 13th May, but in his reply he offers 
either to perform the contract in its entirety, that is, as 
providing for the sale and purchase of the respondent's interest 
in Snell Hall and Bloomfield estates, or to perform it as varied 
by the parol agreement to exclude from its purview Bloomfield, 
and the live stock of Snell Hall, as the court may direct. It 
may be remarked that the respondent does not, in his state- 
ment of defence, deny the allegations of the statement of claim 
Avith respect to the making of this parol agreement, nor did 
his counsel challenge them in his cross-examination of the 
appellant and his witnesses, and he must, therefore, according 
to the rules of pleading, be taken to have admitted them. 

The action was tried by the Chief Justice of Grenada, 
sitting without a jury, on the 10th and 11th days of November, 
1886. On the conclusion of the appellant's case the Chief 
Justice, after hearing counsel, ordered a verdict to be entered 
for the respondent, being of opinion that " the provisions of the 
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Statute of Frauds had been complied with, but that the McNeilly 
respondent, not having really received the £133. 6. 8. on the v. 

appellant taking possessioa of the lands in the pleadiags men- Thomson. 
tioned, the latter had committed a breach of contract, and was 
not entitled to relief." 

On the 12th November the respondent obtained an order 
to enter up jadgment, which was duly filed. On the 15th 
November the appellant obtained a rule calling upon the 
respondent to show cause why the verdict obtained in the 
action, and the judgment given thereon, should not be set 
aside, and a verdict and judgment entered for the appellant, 
or a new trial had between the parties, on tlie grounds that the 
verdict and the jvidgment were, firstly, wrong in law, and, 
secondly, against evidence and the weight of evidence. After 
hearing counsel for the appellant, the Chief Jvistice, on the 
19ch November, discharged the rule, with costs. From this 
order the present appeal comes up to this court. 

The decision of the question involved in the case turns 
upon the meaning and effect of the stipulation contained 
in the memorandum of agreement to the effect that one-third 
of the purchase money was to be paid by the purchaser 
of the estate. I may dismiss the point raised on behalf of 
the respondents as to the invalidity of the contract under the 
Statute of Frauds with the observation that I entirely concur 
with the opinion of the learned Chief Justice in overruling the 
objection. 

With respect to the stipulation to which I have referred, 
it will be observed that there is no mention in the agreement 
of any date on or before which the valuation was to be made, 
nor of any date on or before which the transaction of sale and 
purchase was to be completed. Both parties would therefore 
have a reasonable time within which to take each of these steps. 
But even if the case were otherwise, and there Jiad been 
embodied in the contract a stipulation that either of these acts 
should be done by a certain time, it would still be necessary to 
bear in mind the well settled doctrine of equity that " time is 
not generally deemed to be of the essence of the contract, 
unless the parties have expressly so treated it, or it necessarily 
follows from the nature and circumstances of the contract." 
Story's Eq. Jur. s. 776. In the present case it was apparently 
held by the Chief Justice in the court below that the stipula- 
tion that the first instalment of the purchase money should be 
paid by the purchaser on his getting possession of the estate 
was an essential term of the contract. Now, without discussing 
the opinion further at present, it may be advisable to point 
out that there is a conflict between the parties as to whether 
the appellant did or did not get possession of the respondent's 
interest in Snell Hall on or about the 17th May, when the 
transactions at Mr. Stanislaus' place occurred. It may be 
convenient, therefore, to consider the case under both aspects, 
namely, first, on the hypothesis that, as the respondent main- 
tains, the appellant never got possession of his interest in the 
estate, and, secondly, on the hypothesis that, as the appellant 
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McNeilly urges, lie did get possession of it. I confess that my view of 
V. the facts of the case is that the respondent is right in his con- 

Thomson. tention in this respect, and that the appellant never had posses- 
sion vmder tlie agreement. Let us look at the pleadings on this 
point. In paragraph 9 of his statement of claim the appellant 
alleges that he '■ was given and still is in possession of Snell 
Hall estate to the extent of the respondent's interest therein." 
In paragraph 6 of his statement of defence the respondent 
"denies that he ever put the appellant in possession of Snell 
Hall estate, either to the extent of his interest therein or 
otherwise," and in the next paragraph he says that the appel- 
lant had, for some time previous to the 17th May, 1886, been in 
possession of Snell Hall house as a tenant thereof, and that he 
had no other possession of the estate than this. In the 
appellant's reply and in the interrogatories issued by him to 
the respondent, the point is not dealt with. In the evidence 
taken at the trial there is a statement of the appellant that he 
"considered he was put in possession the day he paid the first 
instalment, the 17th May." He also says that, in answer to 
the respondent's letter of the 24th May, repudiating the con- 
tract, he wrote to acquaint him that he " did not intend to 
re-open the question ; that he was in possession, and intended 
to pay him when the time came" — meaning, as he explains 
immediately after, to pay the other instalments when they 
became due. Now, in estimating the weight to be attached to 
these statements of the appellant, it must be remembered that 
the alleged payment of the first instalment of the purchase 
money took place at Cari-iacou, some miles distant from the 
estate, and so far from the respondent going back with the 
appellant to Snell Hall, and patting him in possession of his 
interest in the estate, it is clear that he never left Carriacou 
xuitil after he had written his letter of the 24th May to the 
appellant in denuneidition of the contract. The respondent 
could not, therefore, have placed the appellant in possession. 
But besides this there is nothing in the pleading, or in the 
evidence to show that the appellant has since the 17tli May, 
exercised a single act of ownership or possession over the 
estate. Under all these circumstances I have come to the 
conclusion that, notwithstanding his declarations to the con- 
trary, the appellant never really " got possession," within 
the meaning of the memorandum of agreement, of the respond- 
ent's interest in the estate. In this view of the facts the case 
assumes a very simple complexion. The contract is still purely 
executory, and the parties to it occupy the same positions 
respectively which they occupied when it was entered into in 
May 1886. On the part of the respondent no possession has 
been given, and nothing else has been done under the agree- 
ment. On the part of the appellant there has been merely an 
abortive attempt to find the first instalment of the [purchase 
money,— a failure which can in no way affect his right to find 
it otherwise, and to complete the contract. Looking at the 
case from this point of view, it is clear that the appellant is 
entitled to demand specific performance of the conti'act. 
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But it is necessary to consider the case iu its alternative McNrii.ia' 
aspect, that is, on the assumption that the appellant did v. 

actually " get possession " of the respondent's interest in the Thomsox. 
estate. It may be argued that he is bound by his pleadings, and 
by his statement at the trial, to the position that he did receive 
or take possession, and that he still remains in such possession. 
In this ease there can be no doubt that he committed a default 
in not paying the first instalment of the purchase money at 
the time agreed upon, that is, upon getting possession. The 
question then arises, whether this default on his part is such 
as to disentitle him to relief from the court. I am of opinion 
that this question mvist be answered in the negative. It is 
proper to point out that, although it is provided in the agree- 
ment that the getting of possession and the payment of the 
first instalment of the purchase money were to be contempo- 
raneous acts, yet it is not expressly stated in the agreement 
that such contemporaneousness should be of the essence of the 
contract, nor can such an inference be drawn from the nature 
and circumstances of the contract. It is said in Story's Eq. 
Jur. s. 771, that "although courts of equity will not encourage 
laches, yet if there has not been a strict legal compliance with 
the terms of the contract, and the non-compliance does not go 
to the essence of the contract, relief will be granted." It may 
reasonably be thought that there must have been no incon- 
siderable number of cases occurring from time to time, in which 
a purchaser who has been let into possession has failed to pay 
the purchase money at the appointed time, yet the respondent's 
counsel was unable to cite any case in which such a default 
has been held to disentitle the purchaser to specific performance 
of his agreement. The case of In re Dagenham Dock Company, 
ex parte Hulse, L.R. 8 Ch. 1022, is instructive in this connexion. 
In this case a company incorporated by Act of Parliament for 
making a dock agreed with a landowner to purchase a piece of 
land for £4,000 of which £2,000 was to be paid at once, and 
the remaining £2,000 on a future day named in the agreement, 
with a provision that if the whole of the £2,000 and interest 
was not paid off by that day, in which respect time was to 
be of the essence of the agreement, the vendors might 
re-enter upon the lands and repossess and enjoy them as of 
their former estate, and eject the company, without any 
obligation to repay any part of the purchase money. The 
company becoming insolvent, the second instalment was not 
paid on the appointed day, and the vendors took proceedings 
to recover possession of the land. On an application made to 
him for that purpose, the Master of the Rolls refused to make 
an order that the vendors should be at liberty to issue execu- 
tion, and that the liquidator and the company should deliver 
up to them possession of the lands free from all claims by the 
company. On appeal, this decision was affirmed, James, L. J., 
saying : " In my opinion this is an extremely clear case of a 

mere penalty for non-payment of the purchase money 

1 agree with the Master of the Rolls that this is a penalty from 
which the company are entitled to be relieved on payment of 



88 WINDWARD ISLANDS. 

McN BILLY the residue of the purchase money and interest." And Mellish, 
V. L. J., said: "I have always understood that where there is 

Thomson, a stipulation that if, on a certain day, an agreement remains 
either wholly or in any part unperformed, in which ease the 
real damage may be either very large or very trifling, there 
is to be a certain forfeiture incurred, that stipulation is to be 
treated as in the nature of a penalty." 

In the present instance, I think that the appellant had a 
reasonable time for the payment of the first instalment of the 
purchase money, and as he offered to make such payment 
within three weeks of the time, -(vhen, as he says, he got 
possession, I am of opinion tlidt he is within the period of 
indulgence which the court will extend to purchasers under 
similar circumstances. But' there are certain special features 
of the case which seem to me to strengthen the appellant's 
claim to relief. There was not, on his part, any refusal to pay 
the first instalment of the purchase money at the appointed 
time, nor was he careless or indifferent about taking steps to 
find the money. On the contrary, he entered into a bond fide 
arrangement with Mr. Stanislaus, in virtue of which, as 
I believe, he thought the money required would be forth- 
coming. More than this, — and it seems to me that this is a 
fact of much importance — the respondent acquiesced in this 
arrangement, and, according to Mr. Stanislaus' evidence, was 
fully aware that the advancing of the money was conditional 
upon the appellant being able to give security upon the lands 
which he was purchasing. In this case he must be taken to 
have waived the performance by the appellant of his implied 
agreement to pay the money : see Fry's Spec. Perf. 412. When 
the arrangement fell through on account of the condition 
attached to it not having been satisfied, the position of the 
respondent was exactly the same as it was a week before when 
the arrangement was made. It is not pretended that he had 
suffered any loss by the breaking down of the arrangement, 
and by the few days delay which it involved. I think 
therefore that it was competent for the appellant to find the 
money otherwise, provided he did so within a reasonable 
time, as was actually done. Of course, the whole complexion 
of the case would have been altered if the parties had agreed, 
at the time of making the arrangement for the payment of the 
first instalment, that, in the event of the arrangement failing 
to be carried out, the contract should be at an end. It was 
within their power to provide, either by parol or in writing, 
for the recission of the contract in such a contingency, but 
there is no hint of this having been done, and it need hardly 
be said that the repudiation of the contract by the respondent 
alone, in his letter of the 24th May, cannot have the effect of 
a recission by mutual agreement. 

On the whole I come to the conclusion that the appellant 
has satisfied the Court upon the three points which were said by 
Lord RoSSLYN, in Walpole v. Orford, 3 Ves. 420, to be essential 
in cases of specific performance of contracts,— that is, first the 
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contract is certain and defined ; secondly, it ip, so far as appears McNbilly 
at present, equal and fair ; and, thirdly, it has been proved as v. 

the law requires. The equity of the ease is, in my opinion, Thomson. 
entirely on the side of the appellant, while the respondent 
appears to be merely endeavouring to evade the performance 
of a contract which, for reasons which may be conjectured 
but are not stated, has now become objectionable to him. It 
was, indeed, urged by his counsel that the enforcement of a 
contract by way of specific performance of its terms cannot be 
claimed by any suitor as a right, but is a matter within the 
discretion of the court to which application is made. To this 
it must be answered that, while this is an accepted doctrine of 
the courts, yet such discretion is not to be exercised in a 
capricious and variable manner, but in accordance with well- 
defined rules and principles, and that the appellant has, at 
least as I think, brought his ease within the authority of these 
rules and principles. 

It follows from what has been said that, in my judgment, 
the decision of the Court below is wrong in law and must be 
reversed. There is, however, some difficulty as to the form of 
the order which should be made by this court. If the respon- 
dent had applied for and obtained a nonsuit, or had elected not 
to go into evidence in support of his case, I think the rule 
should simply have been made absolute for the verdict and 
judgment to be set aside and a verdict and judgment to be 
entered for the appellant. But it appears from the " case " 
that the Chief Justice was of opinion that the appellant had 
not made out a case calling for an answer from the respondent, 
and he accordingly delivered judgment without the respondent's 
case being gone into. Under these circumstances I think the 
respondent should, if he desires it, have an opportunity of 
adducing evidence in his defence. At the same time he should 
understand it will be useless for him to do so unless he had 
good grounds for thinking that he will be able, by means of 
such evidence, to materially alter the leading features of the 
case as it has been presented by the appellant. I think, there- 
fore, that the rule should be made absolute that the verdict 
and judgment for the respondent be set aside, and a new trial 
had between the parties. At such new trial the respondent 
will either appear and contest the case, or suffer judgment to 
go against him by default, as he may be advised, having regard 
to the consideration to which I have just adverted. 

I think that the costs in the court below should abide the 
further order of that court, and that the appellant should have 
his costs of this court. 
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BARBADOS, 1887. 

SUN FIRE OFFICE Appellants. 

HART ET AL Respondents. 

Fire Insurance —Rule for net v trial — Construction of condition 
in policy giving insurers the option to terminate policy for 
certain specified causes, or for "any other cause whatever." 
— Ejusdem generis rule of construction. 

Gresham, C.J., Grenada : This is an action in whicli the 
proprietors of Fairfield estate are plaintiffs, and the Sun Fire 
Insurance Society of London are tlie defendants. The action 
was brought to recover from the society certain sums of 
money which had become due to the plaintiffs in consequence 
of two fires that had occurred on 40 acres of canes on the 
Fairfield estate, in the months of December 1885, and January 
1886, which said 40 acres of canes had been insured with the 
defendants. 

The case came on for trial on the 7th March of this 
year before His Honour Acting Chief Justice Reece, and a 
special jury. At the conclusion of the trial His Honour directed 
the jury that as the facts were not in dispute, and the only 
question was one of law, they must find a verdict for the 
plaintiffs, which they did for the amount claimed. The 
defendants obtained a rule nisi for a new trial, and at the 
hearing of the rule the learned judge discharged it. Upon this 
the defendants appealed, and it is upon this appeal that this 
court has to decide whether the judge was right or wrong. 
It will be necessary to go briefly through the circumstances of 
the case, and then to make such remarks as they call forth. 

It appears tliat the plaintiffs on the 8th of May 1885 
effected an insurance against flre with Messrs. Cavan & Co., 
the agents here for the Society, upon 40 acres of canes on the 
FairUeld fisteite, to take effect from the 8th May, 1885, to the 
31st July, 1886. The compensation in case of' fire was fixed at 
£30 per acre, but this was not to be paid all the year round. 
As fires occurring at certain periods of the year did not cause 
such complete damage as at other peiiods, a lower scale of 
insured value was agreed upon. That scale was as follows : — 

From 8 May, 1885, to 31 May, \ insured value. 
From 1 June to 30 September, the whole. 
From 1 October to 31 January, ^. 
From 1 February to 31 July, \. 

In consideration of the plaintiffs consenting to receive a 
proportionate part of the insured value, they were to have the 
salvage of the burnt canes. The defendants' evidence at the 
the trial upon this part of the case is as follows : " That it is 
the custom of the agents of the defendants in the case of 
damage or loss by fire to canes insured in their offiee to give up 
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the salvage to the assured, the assurers on their part paying sun fire 

according to the sliding scale as set forth on the face of the office 
policy." It must be taken that the salvage of canes burnt v. 

between 1st June and 30th September was worthless, as the hart 

society agreed to pay on such fires the whole insured value. et al. 

It further appears that on the 1.5tli oP May 1885 the 
plaintiffs effected another insurance over a certain storehouse 
on the estate, which storehouse was burnt down on the 19th 
of the same month and rebuilt by the defendants. No litigation 
arose out of that transaction, buc it is mentioned here in 
consequence of the alleged " hostile attitude " of the plaintiffs, 
relied upon by the defendants as one ground for- cancelling 
the policy. 

The society had three rates of charges according to the 
position of the canes insured, the first and most riskful being 
those upon lands through which the railway passed. The 2nd 
lands where fires of more frequent occurrence took place, and 
the 3rd other lands. The rates charged on the Fairfield canes 
were in the 2nd class, in consequence of fires being of more 
frequent occurrence in the parish of St. Philip in which 
Fairiield was situated. 

On the 11th June, 188 5 fires in the FairHeld csknes commenced, 
and seemed to have followed each other with terrible rapidity, 
for on the 25th September the 9th fire happened, at least 7 of 
which the plaintiffs had reason to believe were the acts of an 
incendiary, and of which at the time informed the defendants. 
Some time in August 1885 the plaintiffs received an anonymous 
letter stating that the parties committing these crimes had not 
yet done with them. This also was communicated to the 
defendants. 

It appears that on the first two fires taking place Mr. Hart, 
the agent for the plaintiffs, agreed, by letter dated 16th June, 
" to pay all care and attention to the canes then burnt," and that 
should the said " canes come to anything to refund the ofiice 
" £5 per acre, or more if the canes do ivell." After the fire of 
the 27th June he further agreed " to treat that fire as above." 

This is mentioned here, as upon the later fires happening 
Mr. Hart refused to renew his agreement with respect to them. 
Upon this refusal the defendants rely to make out their 
defence as to the " hostile attitude " of the plaintiffs. 

The defendants allege in their particulars furnished at the 
request of the plaintiffs, and dated 21st December 1886, as 
follows : " and the said Herbert Graham, Hart altered his conduct 
to the defendants (i. e., refused to renew his agreement as to 
future burnt canes), and, as the attorney and representative 
of the plaintiffs assumed a ' hostile attitude ' towards the 
defendants in this matter because the defendants refused to 
issue a fresh policy of insurance to the plaintiffs over the 
said store house, which was assured by the defendants on the 
15th day of May, and burnt down on the 1 9th day of May 
1885, the said Herbert Graham Hart having himself declared 
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SUN FIRE that it was his firm conviction that the said storehouse had 

OFFICE been burnt down by an incendiary." No doubt a sufficient 

V. reason for the society's refusing to issue a fresh policy on the 

HART storehouse. The original storehouse was burnt down on the 

BT AL. 19bh May. By their letter dated 28th May Messrs. Cayan state 

" that materials are even now in course of preparation for 

replacing the building which will be complete with all 

reasonable despatch." 

This was in answer to Mr. Cottle (the plaintiffs' solicitor) 
who wrote the same day to urge on the rebuilding as the walls 
were likely to be injured by exposure to the weather. There is 
no date proved when the building was complete, or when the 
proposal and refusal to insure took place, as, if all these took 
place before the 27th June when the last of the three fires in 
respect of which Mr. Hart made the agreement happened, the 
defendants whole agreement wotdd fall through as to hostile 
attitude. 

Between the 19th May and 27th June there might have 
been ample time to rebuild, and if rebuilt and application and 
refusal as to assurance made before 27th June, the same reason 
why he refused to care, etc. ; the canes burnt on 3rd July may 
have existed when he made the agreement as to those burnt 
27th June, and that therefore such a cause for Mr. Hart's 
refusal has no foundation in fact. 

Be that as it may, it appears to me that the agreement was 
without any consideration, and the evidence disclosed upon the 
trial shows that the defendants had no claim or right to call 
upon or expect the plaintiffs to make such an agreement, as 
I have already shewn that by paragraph 17 of the evidence the 
plaintiffs gave up right to salvage. 

The only right secured to the defendants of going upon the 
land after a fire that is disclosed in the case is that clause in 
the policy which states, " No burnt canes shall be cut until the 
agents had seen them." This was no doubt to enable the agents 
to ascertain the bond fides and extent of compensation required. 
There are numerous instances disclosed in the letters that are 
set out in the case in which the defendants set up a claim 
under the policy for more extensive rights, but they appear to 
me to be entirely without foundation. For instance, Messrs. 
Carrington and Sealy, the solicitors for the defendants, in their 
letter of the 9th July, referring to the fire of the 3rd of that 
date, in which, after stating that the society does not look upon 
the burning of the canes as a total loss, and does not consent to 
any abandonment of the canes, goes on to say : " The company, 
" too, reserve to themselves the right of entry and possession 
" under the policy on the land on which the canes stand during 
" the time the canes are maturing, and until they are reaped." 
If the policy contains any such clause it was very material to 
have set it out in the pleadings ; if it does not, such claim 
is unfounded. 

Further on in the same letter they propose to make some 
such agreement with Mr. Ha,rt as that made with regard to the 
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fires in June, but not quite similar, that is to say, " they tvill pay 
" at the rate of £5 short of tlie insuranne on each acre of canes, 
" and relinquish all their rights in the burnt canes, and their 
" rights of entry " &c. 

The solicitors seem to have lost sight of the fact that Mr. 
Hart agreed to refund the £5 (not to have it stopped out of the 
insurance), in the event of the canes coming to anything, or more 
if the canes did well. This proposition does not appear to have 
been accepted, for Messrs Cottle & Co., in their letter of the 10th 
July, in reply, amongst other things, write : " Our clients have 
already given Messrs Michael Cavan & Co. every facility for 
entering and inspecting the canes and of removing" (which 
they were not bound to do) " the burnt cane leaves cut from 
the roots of the plants and other burnt matter " (This must 
have been a mild joke of the Messrs Cottle & Co.) " and there- 
fore they shall view any attempt by Messrs Michael Cavan 
& Co., to enter on the plantation for the purpose stated in 
your letter as a trespass." 

It appears to me that the defendants have not given the 
true reason of the plaintiff's refusal to renew his agreement. 
That it must have been on account of Messrs. Carrington 
& Sealy's unreasonable proposition contained in their letter of 
the 9th accompanied by their unfounded claims of a right to 
go upon the land for purposes other than those of entering 
and inspecting, and not in consequence of their refusing to 
insure the rebuilt storehouse. 

Again, in assertion of the defendants' supposed right to 
the salvage Messrs. M. Cavan & Co. wrote on 25th July in 
respect of fires that occurred on the 23rd and 25th : " We 
hereby forbid your cutting, removing, etc., canes, which are 
now the property of the Sun Fire Office." 

On the 1st August they also write : " We accept your offer 
"for the trash without prejudicing our claim to the canes 
" which we consider the property of the Sun Fire Office." 

And on the 17th August Messrs Cavan & Co., write : 
" Having conferred with our solicitors and taken counsel's 
opinion in the matter, we are confirmed in the ground we 
assumed from the first, viz., That having paid you the full 
value of your canes, the Sun Fire Office is entitled to all the 
after products of the cane during its vitality up to the expira- 
tion of the policy." 

Finally as to the claims of the society, we have a letter 
from them to their agent dated 26th August. After passing 
the complimentary remark that the plaintiffs were particularly 
unreasonable people the letter goes on to say, " In our opinion 
we Jiave a perfect right to occupy the ground until crop time, 
otherwise the insured is paid a total loss and has besides the 
use of the land, so that a fire is a pretty advantageous 
thing for him. Our clause is meant to give us a right 
to make what salvage we can, and the only fair inter- 
pretation is that we shall have the use of the land until 
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crop time" ; further on, "no doubt there is no precedent for such 
a case, simply because tlie whole circumstances are novel." 

It would appear that if the Society had been allowed to 
enter upon the land and care the canes themselves they would 
not have taken much by their motion, for the plaintiifs in 
their letter of 1st February, giving notice of the last fire, say, 
" But I am sorry to say from the effects of the severe drought 
they (the canes) have not come to anything that would 
authorize me to give a drawback ; in fact, they will not jjay 
for the labour of weeding and caring them along with the 
foreign manure I liave had to apply to them without taking 
into consideration the reaping expenses." 

No evidence at the trial contradicts the statement, so it 
must be taken as true. 

So far as a "hostile attitude" on the part of the plaintiffs 
would be a justifiable ground for the defendants' cancelling the 
policy, I am of opinion that no such attitude has been proved, 
and that the leai'ned judge was right in directing a verdict for 
the plaintiifs on that ground. 

The case, as so far dealt with, brings me to the fire of the 
25tli September, and it appears the defendant paid all the 
claims up to and including that date. The frequency of these 
fires seems to liave impressed the Messrs. Cavan as to the 
serious position in which the defendants stood in regard to 
the Fairfield estate ; and on the 27th July 1885 they wrote to 
the defendants in London. Several letters passed between the 
defendants and Messrs. Cavan, and the result was that on the 
8th October Messrs. Cavan served the following notice upon 
the plaintiffs : 



Bridgetown, October 8th 1885. 
Dear Sir, 

Owing to the frequent incendiary fires which have occurred 
under very unsatisfactory circumstances on Fairfield plantation 
in the parish of St. Philip during the last few months, and 
owing to the threats of incendiaries to set fire to the growing 
cane crop on that plantation, and owing also to the "hostile 
attitude" assumed by you towards the Sun Fire Insurance 
Society in connection with the fires which have already 
occurred, we hereby, by the direction of the said Sun Fire 
Insurance Company, give you, as the constituted attorney and 
agent of the proprietors of the said Fairfield plantation, notice 
that in accordance witla clause 3 of the general conditions 
on which the policy of insurance against destruction or damage 
by fire on 40 acres of uncut canes on the said Fairfield 
plantation numbered 3527545, and dated in May last was issued 
by the said Sun Fire Insurance to the Messrs. Hart and others, 
the said Sun Fire Insurance Society have terminated from this 
date the said insurance effected by the said policy, and we 
now, by the direction of the said society, require the said 
policy to be given up by the Misses Hart and others to us for 
the purpose of being cancelled ; and we at the same time, by 
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the direction of the &aid society, herewith refund to you the SUN pire 

sum of £5 6. 11, tlie same being a rateable proportion for OFFICE 

the unexpired term of the said policy of tlie premium received v, 

for the said insurance for the unexhausted amount of insur- hart 

ance, that is, for £1200 less £661 2. 8., the amount of losses et al. 
paid. 

Yours faithfully, 

(Sgd) M. Cavan & Co. 

Herbert G. Hart, Esq. 

Constituted attorney and agent of the proprietors of 
Fairfield plantation, St. Philip. 

It now becomes necessary to refer to the terms of clause 
3 of the policy, to see if the defendants were justified in taking 
the course they did. This clause is set out both in the declara- 
tion and the plea. It is as follows : — " Any material 
misdescription of any of the property proposed to be insured, 
or of any building or place in which property to be so insured 
is contained, or any misstatement of or omission to state any 
fact material to be known for estimating the risk renders 
the policy void as to the property affected by such misdescrip- 
tion, misstatement or omission respectively." 

This portion of clause 3 is omitted in the plea. The 
defendants did not rely upon it, although it will be seen 
presently from the correspondence between the Society in 
London and their agents in Barbados, it was in consequence 
of information forwarded to the society that they directed 
their agents to cancel the policy on account of alleged 
omissions. Yet whilst stating in their notice of the 8th 
October they are acting under the directions of the society, 
they allege the causes upon which they act are under the 
latter portion of section 3. The next portion of section 3 
is as follows: — "If, after the risk has been undertaken 
by the society, anything whereby the risk is increased 
be done to property thereby insured, or to, upon, or in 
any building thereby insured, or any building or place 
in which property thereby insured is contained, or if any 
property thereby insured be removed from the building 
or place in which it is therein described as being contained, 
without iu each and every of such cases the assent or sanction 
of the society, signified by endorsement thereon, the assur- 
ance as to the property affected thereby ceases to attach. 
If by reason of such change, or from any other cause whatever 
the society, or its agents, should desire to terminate the 
insurance effected by the said policy, it should be lawful for 
the society, or its agents, so to do by notice to the insured, or 
to the authorized representatives of the insured and to require 
the policy to be given up for the purpose of being cancelled, 
provided &c." (as to refunding.) 

It will be seen that two contingencies are by the 3rd 
clause provided for by which the policy may be voided. The 
one for misdescription or omission to state material facts 
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SUN FIRE befoi-e the risk is uudertaken. The other for acts done, after 
OFFICE the risk has been undertaken, to the property insured whereby 
V. the risk is increased, without the assent or sanction of the 

HART society. 

BT AL. rpj^g defendants have founded their answer to the 

present action upon the latter for acts done after the risk, 
and tliey contend that frequent incendiary fires, threats of 
incendiary fires, and a hostile attitude are comprehended and 
included in that part of the clause worded " Prom any other 
cause whatever." It is impossible for words to be more 
general, and if construed literally the most absurd construc- 
tion could be put upon them. Counsel on both sides 
argued ably, and at considerable length, for their respective 
clients, and quoted many cases shewing the principles upon 
which decisions in similar cases, so far as applicable, had been 
made. It was conceded by the counsel for the defendants that 
a literal interpretation of the words could not be relied upon, 
and that the words must be construed reasonably, but they 
must not necessarily be "ejusdem generis" with the instances 
already enumex-ated in the previous part of the clause. That 
the genus was then exhausted, and that by the words in 
dispute an entirely new class of causes was created whereby 
the policy might be voided. 

The counsel for the plaintiffs contended that the words 
formed what is callsd •' a sweeping clause" intended to let in 
other causes not provided for before, but that they must be 
" ejusdem generis" with the (jases mentioned. It was upon 
this construction that the learned judge who tried the case 
directed the jury, and I think he was right. 

It will be observed that the cases provided for in the 3rd 
section are acts done. That must mean acts done by the 
assured ; for it would not be reasonable to make him liable for 
acts done by others. They must be capable of receiving the 
assent or sanction of the society. How could incendiary fires, 
or threats receive the assent of the society ? If frequent 
incendiary fires were to be held as coming within the meaning 
of " any other cause whatever" what would be the result? In 
the present case it is proved that 9 fires occuri ed in less than 
5 months, therefore 2 fires within a month would be frequent, 
and if after a policy had been granted 2 fires occurred within 
a month that would be a good ground for cancelling a policy ! 
I do not think the society would rejoice on such a ruling, as 
they would find very soon that their occupation would be gone. 

I shall now briefly draw attention to the correspondence 
that took place between the Messrs. Cavan and the defendants 
in London from and after the 27th July. The first letter from 
the Messrs. Cavan is that of the above date. It is not set out 
in the case, so that the contents cannot be referred to, but the 
defendants in their reply of the 12th August say: " We note the 
further losses, please cancel this policy at once under condition 
3. . . I think we should have good ground to refuse any 
paj'ment on the plea that an omission to advise threats of 
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incendiarism (since so well carried out) was an omission to state 
a fact material to be known for estimating the risk." It; is quite 
clear that when the defendants wrote that, they must have 
been under the impression that the " anonymous letter" had 
been written before the policy was effected ; the evidence shews 
it was not sent until the August after. The above impression 
must have been caused from information received from their 
agent, and that this is so is shewn by the following :" This is 
borne out by your statement that had you been aware of the 
state of affairs you would never have taken the risk." What 
state of affairs could their agents be referring to that had taken 
place before the risk was incurred, that had they been aware of 
they would never have taken the risk ? There is no proof of 
incendiary fires or anonymous letters happening or being 
received before the 8th May, when the policy over the canes 
was issued. In the postscript the defendants say : " We have 
had an opportunity of asking our solicitor as to the above point, 
and he is of opinion that if we can prove the threat it was 
a material omission not to inform us of it when the insurance 
was proposed." 

Again, in the defendant's letter, 9th September, it appears : 
"No doubt, ere this the insui-anee is cancelled in accordance 
with our instructions." 

What were their instructions? In consequence of the 
alleged omission above referred to the policy was void, and they 
were entitled to have it cancelled. That the defendants were 
aware of the frequent " incendiary fires " that happened after 
the risk sufficiently appears, and that in consequence of those 
and the anonymous letter received by the plaintiffs also after 
the risk, viz., in August, they were anxious to avoid all future 
liability, is quite clear ; but there does not appear to be any 
instructions or direction to their agents to cancel the policy on 
those grounds, and when the agents in their notice of the 8th 
October state that they are acting under the directions of the 
defendants they appear to be misleading the plaintiffs in 
relying upon other grounds (also in the 3rd clause) than those 
upon which the defendants directed them to proceed. 

It appears that the only fire that took place upon the estate 
before the insurance of the 8th May was one in the stoker's 
hole, which was accidental, and does not seem to have been 
serious, as the repairs are stated to have cost only $28.00. This 
fact does not appear to have been communicated to the agents 
before the policy of the 8th May was issued. The defendants 
have not thought it of sufficient importance to bring it into 
question in the present defence. 

It is a singular circumstance that after the notice of the 8th 
October the fires on Fairfield estate should have ceased ! The 
last fire mentioned was on the 25th September. The next we 
hear of, and the subject of the present action, occurred on the 
20th December, a period of nearly 3 months, whilst before 
there had been 9 fires in less than 5 months. It is also peculiar 
that all the 9 fires were within the time between the 1st June 
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and 30th September, the period for which the defendants would 
be liable for the whole insured value. Is it possible that the 
incendiary can have been actuated by hostility towards the, 
Society ? And when he heard, as probably he did, that the 
policy had been cancelled, he could not injure tlie Society 
further, he ceased to fire the canes. 

There is no imputation that the fires were caused by the 
plaintiffs, or at their instigation. The agents in their letter 
20th (30th?) July say : " We do not for one moment entertain 
the slightest idea that anyone in your household is the cause 
of these fires." In fact, the plaintiffs appear to have been 
taking every precaution to protect their canes, and set a watch 
over them, who actually captured a detective amongst the 
canes who had been sent by the defendant's agents also to 
watch. 

It might appear singular that tlie fact of the Society 
sending a detective seems to 1 ave been known to the iacen- 
diary, as in the anonymous letter he says you may send ever 
so many watchmen and ever so many detectives, etc. It is 
reasonalDle to suppose that the employment of detectives 
would have been kept secret. But as however the detective 
was captured and taken before the police magistrate of the 
district, the fact would soon become known publicly. 

On the 20th December another fire occurred, and the 
plaintiffs wrote a letter on the 21st to the agents advising 
them of it, and stating that the cause M'as unknown. To this 
the agents wrote on the same day as follows : " We have to 
owQ receipt of your favour of even date, and in reply 
thereto beg to refer you to our letter to you dated 8th 
October last from which you will see you have no further 
claim on the Sun Fire Office." On the same day Messrs. 
Cottle & Co., plaintifli's' solicitors, wrote to Messrs. Cavan, the 
agents, and stated that they had been instructed to sue. On 
the following day Messrs. Cai-ringtoii, & Seedy, the defendants' 
solicitors, wrote the following letter to the plaintiffs : — " Messrs. 
M. Cavan & Co. have forwarded us your letter to them of 
to-day's date, and they ask us to acknowledge the receipt 
thereof, and to say that they expect that an agent of the 
Sun Fire Office will come here from England by the next mail, 
and they wish, under the circumstances, that you will not take 
any proceedings in the matter until they have an interview 
with the agent. At the same time they desire us to say, that 
this letter is written entirely without prejudice, and with- 
out any intention of admitting any liability against the 
Sun Fire Office under the policy." [They might have said 
and " and tie do not admit, etc., " for they might admit a 
liability without intending it.] 

This appears to me to be a most important letter. Messrs. 
Cavan, on receiving the plaintiffs' letter of the 2Ist, replied 
themselves, relying upon their notice of the 8th October. It 
appears they afterwards showed plaintiffs' letter, and probably 
the letter of the plaintiffs' solicitor also, to their own solicitors, 
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who then wrote to the plaintiffs themselves. It will be noted 
that no mention is made in that letter of the notice of the 8th. 
That appears to me to amount to a waiver of that notice, and 
a re-opening of the entire question as to their liability, although 
still disputing their liability, but leaving the form which their 
defence shall assume to be settled when the agent from 
England shall arrive. Whether the agent came, and whether 
any further negotiations took place does not appear in the ease 
submitted to this court. It is not difficult to imagine that 
the agent would find upon the arrival in Barbados that the 
matters between the Society and the plaintiffs were a " little 
mixed." 

The defendants had directed their agents to cancel the 
policy on account of " omissions ;" the agents, by their notice 
of the 8th, stating they were acting from the defendants' 
instructions, allege grounds not mentioned or relied upon by the 
defendants, and which grounds it is reasonable to infer from 
their solicitors' letter of the 22ud December they, the solicitors, 
did not concur in. The conclusion to which I cannot help 
arriving at is that if the notice of the 8th October did not 
provide any defence to the action they had no other. That 
would account for the silence that seems to have ensued after 
the letter of the 22nd December. 

On the 30th January the last fire occurred of which the 
plaintiffs gave notice to the agents, who replied again 
referring to their notice of the 8fch October. 

I am of opinion that the learned judge was right in 
discharging the rule nisi for a new trial ; and that this appeal 
must be dismissed with costs of this court and the court 
below. 

I do not think the court has the power to grant leave to 
appeal to His Majesty's Privy Council, the amount sued for 
being under £300. Had it the power I think tlie case is of 
sufficient general interest to the Society and the planters of 
Barbados that leave should be granted. There was no time 
whilst the court sat to consider and determine the question, 
but I gather that Avithiu 14 days of the decision in the case 
being given the parties may apply to the chief justice for such 
leave. Under any eiicumstances they may apply to the 
Privy Council itself for special leave to appeal. 
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Trafpord, C.J., St. Vincent: This was an action broiight 
by the owners of Fairfield plantation in the parish of St. Philip 
to recover from the Sun Fire Office the amount of £106 10, 
being the loss occasioned by two fires to certain canes on that 
plantation which had been insured in that office, and whose 
claim the office disputed. After a three days' trial the jury 
returned a verdict for the plaintiffs for the amount claimed. 
Against this verdict a rule nisi for a new trial was granted on 
the 23rd March 1887 by Acting Chief Justice Reecb which was 
afterwards discharged by him, after hearing counsel on both 
sides. An appeal was brought against this decison to the 
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SUN FIRB Circuit Court of Appeal for the Windward Islands, wbich was 

OFFICE heard on 31st May 1887. At the conclusion of the arguments 

V. the judges of the Court of Appeal, with the consent of both 

HABT parties, decided that their judgments should be reserved, as 

KT AL. they required further time to consider them, and that they 

should forward written judgments from their respective 

Islands. 

The facts of the case are shortly these. In the month 
of May 1885 two policies of insurance were effected by 
the plaintiffs with the defendant company. One of these 
policies was in respect of a store room and its contents ; the 
other in respect of 40 acres of canes growing on lands of 
Fairfield plantation. These policies ran for one year from 
the date of acceptance. The store-room was soon afterwards 
burnt, and was restored by the defendants, who also paid the 
claim made by the plaintiffs for the value of the contents ; 
they, however, refused to re-insure the store-room. Previous 
to 8tli October 1885 no less than seven fires occurred at 
Fairfield, all the claims in respect of which were satisfied by 
the defendants. On 8th October the defendants served the 
plaintiffs with the following notice : " Owing to the frequent 
incendiary fires which have occurred, under very unsatisfactory 
circumstances, on Fairfield plantation in the parish of St. 
Philip during the last few months, and owing to the threats 
of incendiaries to set fire to the growing cane crop on that 
plantation, and owing also to the hostile attitude assumed by 
you towards the Sun Fire Insurance Society in connection 
with the fires which have already occurred, we hereby, by the 
direction of the said Fire Insuratwe Company, give you, as 
the constituted attorney and agent of the proprietors of the 
said Fairfield plantation, notice that, in accordance with 
clause 3 of the general conditions on which the policy of 
insurance against destruction or damage by fire or 40 acres of 
uncut canes on the said Fairfield plantation, numbered 
3,527,545, and dated in May last, was issued by the said Sxvn 
Fire Instirance Company to the Misses Hart and others, the 
said Fire Instirance Society has terminated, from this date, the 
said insurance effected by the said policy ; and we now, by the 
direction of the said Society, require the said policy to be 
given up by the Misses Hart and others to us for the purpose 
of being cancelled, and we at the same time, by the direction 
of the said Society, herewith refund to you the sum of £5 6 11, 
the same being a rateable proportion for the unexpired term of 
the said policy of the premium received for the said insurance 
for the unexhausted amount of insurance that is, for £1,200 
less £851 2 8, the amount of the losses paid." 

At the same time the defendants' agents tendered Herbert 
Graham Hart with. th.e sava ot £5 6 11, and Herbert Graham 
Hart refused to accept the said sum, and to give up the said 
policy. 

On 20th December 1885, 4,051 holes of canes were burnt on 
the said plantation, and on the 30th January 1886, 4,540 holes 
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of eanes were burnt on the said plantation, and the defendants sun fire 
refused to pay the plaintiffs for the loss occasioned by these office 
two last mentioned fires. v. 

Clause 3 of the policy runs thus : " If after the risk has 
been undei'taken by the Society, anything whereby the risk 
is increased be done to the property hereby insured, or to any 
building or place in which property hereby insured is con- 
tained, or if any property hereby insured be removed from 
the building or place in which it is therein described as 
being contained without, in each and every of such 
cases the assent or sanction of the Society, signified by 
endorsement thereon, the insurance as to the property 
effected thereby ceases to attach. If by reason of such 
change, or from any other cause whatever, the Society, or 
its agents, shall desire to terminate the insurance effected 
by this policy, it shall be lawful for the Society, or its agents, 
to do so by notice to the insured, and to require the policy to 
be given up for tVie purpose of being cancelled ; ijrovided that 
in any such case the Society shall refund to the insured 
a ratable proportion for the unexpired time thereof of the 
premium received for the insurance." 

The Acting Chief Justice directed the jury that the words 
'• any other cause whatever " meant any change of the same 
genus as the changes specified in the conditions relied on by 
the defendants, and the defendants not having proved any 
such change to have occurred in respect of the subject matter 
of this suit it was their manifest duty to find a verdict for the 
plaintiffs. That having regard to the construction to be 
placed on the words " or from any other cause whatever," and 
also to the fact that the evidence, which was not in dispute, 
did not disclose such a change to have occurred in the property 
insured as would justify the defendants in calling in the 
policy, it was their duty, as he said, to find a verdict for the 
plaintiffs. But assuming for the sake of argument that the 
construction put upon the words '" or from any other cause 
whatever " did apply to threats, frequent incendiary fires, and 
to hostile attitude, the defendants had not made out a ease 
looking to what had been proved. That if even the threats 
(proved to have been made), the anonymous letter (proved 
to have been received), and the hostile attitude (such as was 
alleged) were sufficient to justify the defendants iu putting 
an end to the policy, they could not resort to such threats, 
such anonymous letter, and such attitude now, and use 
them as a valid reason for terminating the contract. Thej^ 
were too late. Instead of merely delaying the payment of 
the claims made by the plaintiff in respect of fires which 
took place subsequent to the knowledge by the defendants of 
such threats, and such anonymous letter, it would have been 
wiser to have refused payment altogether, and thus their 
objections, although wholly untenable, would have been taken 
at the right time. But they did not do that. After being in 
possession of the threats and the anonymous letter, they 
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SUN FIRE paid for no less than seven fires. They also did not make 
OFFICE these payments unadvisedly, because they had consulted their 
V. solicitors in the matter. Thus the defendants admitted their 

HART liability. That mention had been made in the course of the 
BT AL. trial about certain written agreements made by Mr. Hart, 
mention had also been made about the salvage of stumps. 
These matters did not materially affect the issue. That, the 
facts not being in dispute, nothing had been proved by defend- 
ants to justify the course adopted by them. That nothing 
done previous to the effecting of the policy was raised by the 
defendants' pleas. That the question to be determined was one 
of law, and not of fact, as the facts material to the issue were 
not in dispute. That question had been determined by him 
in favour of the plaintiffs, the .jury would therefore return 
a verdict in plaintiff's' favour for £106 10. 0. 

The case was very ably argued before the Court of Appeal 
on both sides. On the part of the defendants it was argued, 
first, that the 3rd condition must be read and qonstrued as 
authorising the defendants to cancel the policy for any cause 
whatever, that is according to the natural meaning of the 
words, and as if it was a separate clause independent of any 
context. Second, even if this were not so, the defendants 
were entitled to terraina.te the policy on any reasonable 
ground. Third, assuming that the ground for terminating 
the contract must be not only reasonable, but, on the ejusdem 
yeneris principle, akin to the cause specified, then the facts 
in this case showing a material increase of risk satisfied 
the terms of the condition, and justified the cancelling of 
the policy. On the part of the plaintiffs it was contended 
that the third condition amounted to empowering the com- 
pany to cancel the policy for any cause whatever just as they 
pleased, whereas it could only be for some cause ejusdem 
generic with the first clause of the condition. 

The rule as to how far general words are limited by what 
goes before is one to be gathered principally from cases which 
have been decided on the subject. I shall therefore proceed to 
allude to several of the authorities which seem to be in point 

By the Metropolitan Building Act, 18 & 19 Vict, c 122 section 
108, no writ or process shall be sued out against any district 
surveyor, or other person, for anything done, or intended to be 
done, under the provisions of the Act until one month after 
notice of action : — Held that the words " or other person " were 
restricted to a class, and intended to protect persons of the 
same class as a district surveyor, or persons who had official 
duties cast upon them by the Act, and did not include a builder 
who, while building a house adjoining the plaintiff's, had negU- 
gently underpinned the party wall, and thereby caused damage 
to his house — Williams v. Oolding L.R. 1 C.P. 69. 

In Harrison v. Blackburn, 34 L.J.C.P. 109., B, who was 
a yearly tenant of a house which he occupied, being indebted 
to A, executed a bill of sale, by which he assigned to A all 
the household goods, furniture, stock in trade, and other 
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household effects in or about the dvTelling-house, and all other 
the personal estate whatsoever of B, with power to A to sell 
in ease of default in payment of the debt due to him from B, 
and to stand possessed of the monies to arise from such sale 
upon trust to satisfy the expenses and debt due to him from 
B, and to account for the surplus, if any, to B : — Held that, 
notwithstanding the general words used, B's term or interest 
in the dwelling-house did not pass under such a bill of sale 
to A. 

In Saner v Bilton, L.R. 7 Ch. D. 815, a lease contained a 
proviso that in case the warehouse, or any part thereof, should, 
at any time dui'ing the term be destroyed or damaged by fire, 
flood, storm, tempest, or •' other inevitable accident," the 
rent, or a just proportion of it, should cease or abate so long 
as the premises should continue wholly or partly untenantable 
or unfit for use or occupation in consequence of such destruc- 
tion or damage. During the period in which the lessor was 
executing the repairs, the lessee was excluded from the use and 
occupation of the whole or a part of the premises, and he 
claimed an abatement of rent under the proviso :— Held that 
the words " inevitable accident " imported something ejusdem 
generis with what had been previously mentioned, and did 
liot apply to that which, though not avoidable so far 
as the lessee was concerned, was not, in its nature, 
inevitable, but resulted from the default of the lessor, and that 
the lessee was not entitled to an abatement of rent. 

The case of Monck v. Hilton, L.R. 2 Ex. D. 268, cited by the 
defendants, is as follows: — The imposture of exercising, with 
intent to deceive, a pretended power of holding intercourse witli 
the invisible world, and of obtaining manifestations and 
communications from supernatural and invisible spirits is an 
attempt to deceive by using "subtle craft, means, or device by 
palmistry or otherwise," within section 4 of the Vagrancy Act 
Geo. 4 O. 83. 

A similar case is Reg v Payne, L.R. 1 O.U. 27, which is thus 
stated : The 28 and 29 Vict C. 126 section 37 enacts that any 
person who, with intent to facilitate the escape of any prisoner, 
conveys into any prison any mask, dress, or other disguise, or any 
letter, or any other article or thing, shall be guilty of felony : — 
Held that a crowbar came within the words " any other article or 
thing" as used in this section. These two cases were quoted by 
the learned Attorney General. They show that the words 
ejusdem generis may cover things not at first sight similar to 
what has gone before, but they do not seem to me to invalidate 
the general doctrine. 

The same rule of construction Avhieh applies to all other 
instruments, applies equally to this policy of insurance, viz : 
that it is to be construed according to its sense and meaning, 
as collected, in the first place, from the terms used in it, 
which terms are themselves to be understood in their plain, 
ordinary, and popular sense, unless they have generally, in 
respect to the subject-matter, or by the known usage of trade, 
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PDN FIRE or the like, acquired a peculiar sense distinct from the popular 
OFFICE sense of the same words, or unless the context evidently points 
V. out that they must, in the particular instance, and in order to 

HART effectuate the immediate intention of the parties to the contract, 
ET AL. be understood in some other special and peculiar sense. Robert- 
son V French cited by Lord Tbnterden in Hunter v Leathley. 
10 B. & 0. 858. 7. Bing. 517. 

In Broom's Maxims as to the interpretation of deeds and 
written instruments the following observations occur : General 
words may be aptly restrained according to the subject matter 
or person to which they relate, per Willes J. 

In a settlement the preamble usually recites what it is 
which the grantor intends to do, and this, like the preamble 
to an Act of Parliament, is the kej^ to what comes afterwards. 
It is very common, moreover, to put in a sweeping clause, the 
use and object of which are to guard against any accidental 
omission; but in such cases it is ineant to refer to estates or 
things of the same nature and description. Broom, in discussing 
the maxim Noscitxir n sociis, has the following remarks : 
" The general words inserted in a maritime policy of insurance 
after the enumeration of particular perils are as follow : — ' and 
of all perils, losses, and misfortunes, that have or shall come 
to the hurt, detriment or damage of the said goods and 
merchandises, and ship, etc., or any part thereof.' These words, 
it has been observed, must be considered as introduced into the 
policy in furtherance of the objects of marine insurance, 
and may have the effect of extending a reasonable indemnity 
to many cases not distinctly covered by the special words : 
they are entitled to be considered as material and operative 
words, and to have the due effect assigned to them in the 
construction of the instrument ; and this will be done by 
allowing them to comprehend and cover other cases of marine 
damage of the like kind with those which are specially 
enumerated, and occasioned by similar causes, that is to say, 
the meaning of the general words may be ascertained by 
referring to the preceding special words." [Fifth Ed. p. 589.] 
Therefore where a ship and goods were sunk at sea by another 
ship firing upon her, in consequence of mistaking her for an 
enemy, it was held to be loss within the general words of the 
policy " all other perils and losses," etc. 

In Chitty on contracts [II. Ed. p. 72.] the rule is laid down 
with some minuteness. He says, " The construction of all 
written instruments belongs to the court alone, whose duty it 
is to construe all such instruments as soon as the true meaning 
of the words in which they were couched, and the surrounding 
circumstances, if any, have been ascertained as facts by the 
jury; and further that it is the duty of the jury to take the 
construction from the court, either absolutely, if there be no 
words to be construed, — as words of art, or phrases used in 
commerce,— and no surrounding circumstances to be ascer- 
tained ; or conditionally, where those words or circumstances 
are necessarily referred to them." Again, he says (p. 82) 
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" every contract is to construed with reference to its object, and 
the whole of its terms ; and accordingly the ivhole context must 
be considered in endeavouring to collect the intention of the 
parties, even although the immediate object of the enquiry be 
the meaning of an isolated clause. . . As to the construction of 
general words the rule is verba generalia restringunter ad 
habilitatem rei vel personam. . . And the rule which is laid down 
with reference to the construction of statutes, — namely, that 
when several words preceding a general word point to a confined 
rneaning, the general word shall not have such a meaning as to 
extend its effect beyond subjects ejusdem generis — would seem 
to apply equally to the construction of contracts. Indeed, it 
follows as a corollary to the rule of construction we are now 
considering ; its meaning being simply that every word shall 
be construed in conjunction with the words that accompany 
it. * * * It is upon the principle of this rule that, when 
the words in the operative part of a deed or agreement are of 
doubtful meaning, the recitals may be used as a test to 
discover the intentions of the parties, and to fix the true 
meaning of those words. Thus, where it was recited, in a 
composition deed, that the defendant was indebted to his 
creditors in the several sums set to their respective names, and 
that they had agreed to take of him 15s. in the pound thereon ; 
and the creditors then in consideration of the said 15s. in the 
pound paid to them before executing the deed, released the 
defendant from all manner of actions, debts, claims, and 
demands in law and equity, which they or either of them had 
against him, or thereafter could, should, or might have, by 
reason of anything from the beginning of the world to the 
date of the release ; it was held that the release did not 
extend to anything but the respective debts recited, and all 
actions and demands touching them ; for the general words of 
the release had reference to the particular recital and were 
governed by it." Payler v Homersham, 4. M. and S. 423. 

I think the above authorities establish the rule that 
general words must be construed with reference to specific 
words going before, and must be confined to matters ejusdem 
generis with those words. I am of opinion, therefore, that the 
conditions cannot be construed as authorising the defendants 
to terminate the policy for any cause whatever, nor for any 
I'easonable cause, but only for some cause ejusdein generis with 
the causes specified in the first part of the condition, that is, 
anything whereby the risk is increased is done to the 
property insured, or to any building or place in which the 
insured property is contained, or any property is removed 
from the building or place in which it is contained without the 
sanction of the Society. I am therefore of opinion that the 
direction of the acting chief justice was right in that respect, 
and further that as no fact was in dispute, and the construc- 
tion of the document was for the court alone, he was right in 
leaving no question of fact or construction to the jury. 

With regard to that portion of the summing up where the 
acting chief justice directs the jury that, even if the threats, 
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SUN FIRE the anonymous letters, and the hostile attitude were sufficient 

OFFICE to justify the defendants in putting an end to the policy, they 

V. are too late to resort to them, as I am of opinion that such 

HART threats, anonymous letter, and hostile attitude were not 

ET AL. sufficient to justify the defendants in putting an end to the 

policy, I consider it unnecessary to deal with that portion of 

the learned judge's direction. 

I am therefore of opinion that this appeal must be dis- 
missed, and the judgment of the court below confirmed with 
costs. 



Carrington, C.J., St. Lucia and Tobago : The declaration 
in the action oat of which this appeal has arisen, and which 
was brought in the Court of Common Pleas of the Island of 
Barbados, sets forth that the plaintiffs (now the respondents) 
effected, in May 1885, with the defendants (now the appellants) ' 
an insurance against loss or damage by tire to 40 acres of sugar 
canes growing on Fairfield plantation in the parish of St. Philip 
in the said Island, that such insurance was to be in force from 
the 8th May, 1885, to the 31st July, 1886, with a rate of pay- 
ment for loss or damage varying according to the maturity of 
the canes insured, that the policy of insurance was made subject 
to certain general conditions, which, so far as it is material to 
quote them, are thus set out:— "Any material misdescription 
of any of the property proposed to be insured or of any 
building or place in which property to be so insured is 
contained, or any mistatement of, or omission to state any 
fact material to be known for estimating the risk, renders the 
policy void as to the property affected by such misdescription, 
misstatement, or omission respectively. If after the risk has 
been undertaken by the Society anything whereby the 
risk is increased be done to the property thereby insured, or 
to, upon, or in any building thereby insured, or any building 
or place in which it is therein described as being contained, 
without in each and every of such cases the assent or sanction 
of the Society, signified by endorsement thereon, the insurance 
as to the property affected thereby ceases to attach. If by 
reason of such changes, or from any other cause whatever, the 
Society, or its agents, should desire to terminate the insurance 
effected by the said policy, it shall be lawful for the Society, 
or its agents, so to do by notice to the insured, or to the 
authorized representatives of the insured, and to require the 
policy to be given up for the purpose of being cancelled, 
provided that in any such case the Society shall refund to the 
insured a ratable proportion for the unexpired time thereof of 
the premium received for the insurance," That while the policy 
was in force two fires occurred which destroyed specified 
portions of the canes covered by it, and that the defendants 
had not paid the plaintiffs the sum of £106 10 0, being the 
amount of the loss and damage occasioned to the plaintiffs by 
the said two fires, and which amount the action was brought to 
recover. 
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The defence set up by the defendants' plea is founded upon sun fire 
the third general condition of the policy, which is again set out office 
and commences with the words, ' If, after the risk has been v. 

undertaken, etc." It is alleged that, acting under the power hart 
thus reserved to them, the defendants, " owing to the frequent et al. 
incendiary fires which had occurred under very unsatisfactory 
circumstances on the said Fairfield plantation in the space of 
a few months, and owing to the threats of incendiaries to set 
fire to the growing cane crop on the said plantation, and owing 
also to the hostile attitude assumed by the plaintiffs towards 
the defendants in connexion with the fires which had already 
occurred," gave notice, on the 8th October, 1885, before the 
happening of the losses mentioned in the declaration, to the 
defendants that they had, on and from that date, terminated 
the policy, and required them to deliver it up to be cancelled ; 
and it is further alleged that " at the same time the defendants 
refunded to the plaintiffs the sum of £5 C 11, being a ratable 
proportion for the unexpired time of the said policy of the 
premium received for the said insurance." The pleadings were 
completed by the plaintiffs taking issue on the defendants' 
plea. 

A consideration of these pleadings suggests two incidental 
observations. The first is, that the appellants were not well 
advised when, on the establishment, some few years ago, of the 
system of insuring growing sugar canes against loss or damage 
by fire, they employed, for the purposes of such insurance, their 
ordinary form of policy, instead of framing one which should 
be better adapted to the special circumstances of the I'isk thus 
undertaken. It is obvious that the terms and conditions of the 
common policy have reference to insurance of buildings, and of 
property contained in buildings, and it is difficult to see how 
some of these terms and conditions can be made applicable 
at all to an insurance of such a species of property as canes. 
In the second place, it may be pointed out that, having regard 
to the fact that the question really in dispute between the 
parties turns upon the construction to be placed upon the 
conditions of the policy which confers the power of cancellation, 
the most convenient mode of bringing this question to 
a settlement would have been for the respondents to demur to 
the appellants' plea on the ground that the reasons stated by 
the appellants as being those which actuated them in cancelling 
the policy were not such reasons as were contemplated by the 
condition under which they professed to have acted. See the 
cases of Fenwick, v Schmaltz 37 L.J. 0. P 78, and Lyndon v Stan- 
bridge, 2 H & N, 45. The respondents could also, if they desired 
it, have made application to the judge for leave to plead and 
demur at the same time. 

The cause ca.me on to be tried before Acting Chief Justice 
Reecb and a special jury on the 7th March, 1887, when the jury, 
under the direction of the learned judge, found a verdict for the 
respondents for the amount claimed, viz., £106 10 0. 

It is unnecessary to refer to the evidence given at the trial, 
since the facts of the case are not substantially in dispute 
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SUN FIRE between the parties, and, even if the case were otherwise, 
OFFICE it would not be material for the purposes of this appeal to 
V. determine any question as to the probabilities of the different 

HART versions of the matter placed before the jury. 
ET AL. On the 23rd March 1887, the appellants, in pursuance of 

leave for that purpose reserved to them at the trial, moved for, 
and obtained from the court, a rule calling upon the respondents 
to show cause why the verdict should not be set aside, and 
a new trial granted on the ground of misdirection. The rule 
specifies no less than seven observations addressed by the 
learned judge to the jury as being open to exception. But 
some of these observations are not of a material character, 
while others hang so closelj' together that they can hardly be 
regarded as having any individual and separate effect. Indeed, 
it may be said that the appellants' counsel in this court 
practically confined themselves to three points of alleged 
misdirection. It is not necessary, therefore, to do more than 
state these three points, which are as follow : — " (1) that the 
words" ' any other cause whatsoever' meaning any change of the 
same genus as the changes specified in the condition relied on by 
the defendants, and the defendants not having proved any such 
change to have occurred in respect of the subject matter of this 
suit, it was their manifest duty to find a verdict for the 
plaintiffs ; (2) that having regard to the construction to be 
placed on the words ' or from any other cause whatever,' and 
also to the fact that the evidence, which was not in dispute, did 
not disclose such a change to have occurred on the property 
insured as would justify the defendants in calling in the policy, 
it was their duty, as he had said, to find a verdict for the 
plaintiffs. But assuming for the sake of argument, that the 
construction put upon the words ' or from any other cause 
whatever,' did apply to threats, to frequent incendiary fires, 
and to hostile attitude, the defendants had not made out a case 
looking to what had been proved ; (3) that if even the threats 
(proved to have been made), the anonymous letter (proved 
to have been received), and the hostile attitude (such as was 
alleged) were sufficient to justify the defendants in putting an 
end to the policy, they could not resort to such threats, such 
anonymous letter, and such attitude now and use them as 
a valid reason for terminating the contract. They were too 
late. Instead of merely delaying the payment of the claims 
made by plaintiffs in respect of fires which took place sub- 
sequent to the knowledge by the defendants of such threats 
and such anonymous letter, it would have been Aviser to have 
refused payment altogether, and thus their objections, although 
wholly untenable, would have been taken at the right time. 
But they did not do that. After being in possession of the 
tlireats and the anonymous letter they paid for no less than 
seven fires. They did not make these payments unadvisedly 
either, because they had consulted their solicitors in the 
matter. Thus the defendants admitted their liability." 

The rule thus granted was argued on the 28th March 1887 
with the result that it was discharged on the same date. 
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Before entering upon the consideration of the question 
whether or not the abovementioned direction was erroneous in 
point of law, it may be well to mention that the Legislature 
of Barbados has not yet adopted the systems of law and 
practice established by and under the Judicature Acts. The 
provision, therefore of Order 39, Rule 6, of the Rules of the 
Supreme Court of 1883 to the effect that a new trial shall not 
be granted on the ground of misdirection unless in the opinion 
of the court to which the application is made some substantial 
wrong or miscarriage has been thereby occasioned in the trial, 
does not obtain in the Court of Common Pleas of that island. 
It follows that, in dealing with an application of this nature, 
reference must be made to the law as it existed prior to the 
adoption of the provision which has been just cited ; and in 
Archbold Q. B. Practice, Uth Ed. p. 1.506, it is said : "If the 
judge misdirected the jury even in a ijenal action, a new trial 
may be granted. Where there is a misdirection on a point 
immediately in issue, and for which a bill of exceptions will lie, 
a new trial is a matter of right, but this is not so where the 
judge makes a mistake on some collateral point. In this latter 
case a new trial will only be granted if the court is satisfied 
that injustice has been done bs' the misdirection." 

The principal point on which the appellants take exception 
to the learned judge's direction consists in the construction 
which he placed upon those conditions of the policy which lead 
up to the power of cancellation, which the insurers I'eserved 
to themselves as one of the terms of the conti'act of insurance. 
Those conditions have been already stated in an earlier part 
of this judgment, and I now proceed to consider what is, 
independently of any technical rules of construction, the 
meaning of the words employed by the parties to the contract 
in setting out these conditions. One of the rules for the 
interpretation of deeds is thus expressed by Coleridge, J., in 
Shore v. Wilson, 9. CI. & P. 35.5. '' Where language is used in 
a deed which in its primary meaning is unambiguous, and in 
which that meaning is not excluded by the context, and is 
■sensible with respect to the extrinsic circumstances in which the 
writer was placed at the time of the writing, such primary mean- 
ing must be taken conclusively to be that in which the writer 
used it." Now, the conditions in the present case may be 
described as falling naturally into two divisions, namely (I) 
those referring to things occurring before the execution of the 
policy, and (2) those referring to things occurring after such 
execution. The effect of the first set of conditions declared 
and agreed between the parties is that any material mis- 
description of property proposed to be insured, etc., or any 
misstatement of, or omission to state, any fact material to be 
known for estimating the risk, renders the policy void as to 
the property affected by such misdescription, misstatement, or 
omission respectively. Although these stipulations are inci- 
dentally referred to in the case before the Court, yet I am of 
opinion that nothing really turns upon them, and they may 
therefore be dismissed with two or three observations. In the 
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SUN FIRE first place, it will be observed that any such misdescription, 
OFFICE misstatement, or omission has the effect, not of avoiding the 
V. policy in its entirety, but only in relation to the property 

HART affected by such misdescription, misstatement, or omission. 
ET AL. In the next place, it seems clear that if loss or damage by fire 
happened at any time to property affected by any such mis- 
description, misstatement, or omission, the insurers would, 
under all circumstances, be entitled to disclaim liability to 
make good such loss or damage, on the ground that the policy 
was, by such conduct on the part of the insured, void pro 
tanto from its inception. And, in the last place, it may be 
noticed that the insurers do not reserve to themselves the 
right to call in aad cancel the policy for the reason that the 
insured has obtained it, either in whole or in part, by means of 
any such misdescription, misstatement, or omission. 

I pass on to the next and, for present purposes, the most 
important of the conditions, namely, those relating to things 
whicli might happen after the policy was effected. These 
conditions are, in their turn, susceptible of a two-fold division, 
namely, (1) there are certain stipulations by the insurers, and 
undertakings by the insured, that certain specified acts shall 
not be done to the property insured without the assent or 
sanction of the insurers, on pain of the insurance ceasing to 
attach to tlie property in respect of which such prohibited 
act is done ; and (2) there is a stipulation by the insurers, and 
an agreement by the insured, that if the insurers shall, for 
certain specified reasons, desire to terminate the policy, it shall 
be lawful for them to do so on giving notice to the insured, and 
refunding to them a just part of tlie premium. The former of 
these two latter conditions may be again sub-divided into two 
parts. In the first place, to use a word emploj^ed subsequently 
in the policy to refer back to this condition, any change involv- 
ing increase of risk to the property insured is prohibited, unless 
such change is made with the assent or sanction of the insurers ; 
and, in the second place, any change of location of the property 
insured is also proliibited, unless it is made with the like assent 
or sanction. A breach of either of these prohibitions of un- 
authorized change is to be followed by the consequence 
that the insurance shall ■ cease to attach as to tlie proper- 
ty affected by such change. This penalty, it will be observed, 
is not so wide as that imposed on the insured in cases of 
misdescription, misstatement, or omission, and the insurers 
would, therefore, be liable in respect of any loss or damage 
by fire which might happen to the property after its insur- 
ance was effected, and before its state or location was changed. 

Having stipulated this protection for themselves, the 
insurers were apparently anxious not to rest there, but reserve 
to themselves the power of determining a contract which they 
might, for good reasons, not wish to continue. Accordingly, 
they stipulated for themselves that, while they sliould have 
the right to treat the contract as no longer operative in 
respect of any property affected by a change of either of the 
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kinds indicated, tliey should also have, if they desired to do so, 
the right to determine the contract on account of such 
"change." But this again was not enough to satisfy them, 
and accordingly we find that they go further and stipulate 
that the same right shall attach if "from any other cause 
whatever " they shall desire to exercise it. Having regard to 
the structure of the sentences in which the conditions are 
embodied, and to the ordinary signification of the words 
employed, I think that the words just quoted have an extend- 
ed meaning, and were intended to include, and do include, 
any act or thing which could operate as a cause of rescission on 
the mind of a fair and reasonable man. Such is the construc- 
tion which I place upon this disputed provision of the policy 
of insurance effected by the respondents with the appellants. 
It was admitted by the respondents' counsel that this is 
the construction which would commend itself to the ordinary 
lay mind, as, for instance, to Mr. Hart, the' respondents' 
attorney and agent, when he first received and perused the 
policy. But it was strenuously argued on behalf of the 
respondents that the instrument in this case, as in other cases, 
is to be read in the light of well established legal rules of 
construction, and that the effect of one of these rules was to 
restrict the meaning of the words " or from any other cause 
whatever " to cause pjusdem generis with the " changes " 
previously enumerated. The rule referred to is thus stated in 
Maxwell on the Interpretation of Statutes, p. 405 : " The 
general "word which follows particular and specific words of 
the same nature as itself takes its meaning from them, and is 
presumed to be restricted to the same genus as those words : or 
in other words, as comprehending only things of the same kind 
as those designated bj^ them, unless, of course, there be some- 
thing to show that a wider sense was intended." The same 
rule is thus expressed by Pollock, C.B., in Lyndon v Stanhridge, 
2 H. and N. 51 : — "' It is a general rule of construction that 
where a particular class is spoken of, and general words follow, 
the class first mentioned is to be taken as the most comprehen- 
sive, and the general words treated as referring to matters 
ejusdem generis with such class." 

In the covirse of the full and able argument at the bar 
numerous cases and authorities were cited on the one side and 
on the other to show that the words to be construed here do or 
do not come within the operation of this rule. I have carefully 
examined these cases and authorities, as well as many others 
having more or less relation to the point involved. But it 
must be confessed that the consideration of cases decided 
upon the construction of words is seldom attended with 
satisfactory results, since so much must depend upon the 
general sense as well as upon the exact words employed in the 
particular instrument upon which the court is asked to place 
a construction. In by far the larger number of cases decided 
under this rule the connection of the later and general with the 
earlier and specific words is closer and more direct, than is the 
case in the provision which we are now considering. Take, for 
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SUN FIFE instance, the early but still important case of Sandiman 
OFFICE V. Breach, 7 B. & 0. 96. Tliere the Court was called upon to 
V. place a construction upon the Sunday Act, 29 Car, 2, e. 7, which 

HART enacts that "no tradesman, artificer, workman, labourer, or 
BT AL. other person whatsoever, shall do or exercise any labour, 
business or work of their ordinary callings upon the Lord's 
day," and it was held that a coach proprietor was not included 
in the words " or other person whatsoever." But, in the 
language now under consideration, the specific words are con- 
tained in a different sentence altogether from that which 
includes the general words ; and although, no doubt, these 
are incorporated by reference in the words " such change," yet 
I cannot help thinking that this difference of form affects 
the applicability of many of the cases bearing on the rule in 
question. 

But the following qualification of the rule is stated in 
MaxweWs p. 41.: — "Of course, the restricted meaning which 
primarily attaches to the general word, in such circumstances, 
is rejected when there are adequate grounds to show that it 
was not used in the limited order of ideas to which its 
predecessors belong." So in Elphinstone on the Interpretation 
of Deeds, p. 176, it is said: — " The context may readily show 
that the rule is not to be applied." I have already given 
reasons, drawn from the substance and form of the language 
of the conditions of the policy, for thinking that the rule is 
not applicable to their construction. I may now add that the 
word " cause," while no doubt it takes up and includes "change," 
seems to me to have a different and mtich more comprehensive 
signification than the word "change" with which it is connected, 
and may be taken to refer to events or circiimstances which 
may not at all involve any idea of " change of risk " or 
" change of location." I think attention may also be drawn to 
the mode in Avhich the word " desire" is used in reference to 
the insurer's right of cancellation as lending aid to the meaning 
which I have assigned to the words " or any other cause what- 
ever." It is not said that " By reason of such change, or from 
any other cause whatever, it shall be lawful for the insurers 
to terminate the contract," but " If by reason of such change, 
or from any other cause whatever, the insurers shall desire to 
terminate the contract, it shall be lawful for them so to do," 
etc, etc. 

There is yet another qualification of the rule which is thus 
stated by Maxwell p. 413 :—" Further, the general principle 
in question applies only where the specific words are all of the 
same nature. Where thei'e are of different genera, the mean- 
ing of the general word remains unaffected by its connexion 
with them." The case cited as establishing this proposition 
is Reg v. Payne, 3-5 L. J. M. C. 170, L. R. I C. C. 27. In that 
case the prisoner had been convicted of conveying a crowbar 
into a prison with intent to facilitate the-escape of a prisoner 
therein confined, and the question was whether a crowbar 
came within section 37 of the Prison Act 1863, which made 
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it felony for any person, " with intent to facilitate the 
escape of any prisoner, to convey into any prison any mask, 
dress, or other disguise, or any letter, or any article, or thing," 
and Pollock C. B., in delivering the judgment of the court, 
said that " the words any other article or thing meant any 
other article or thing of any other kind, sort, or description 
whatever." See also the remark of Bylbs J., in the course 
of the argument. lu referring to this case, in Fenwick v. 
Schmaltz, L.R. 3 C.P, 315, Willbs J., said that "if the 
particular words exhaust a whole genus, the general words 
muse refer to some larger genus." So here it was ux'ged by the 
appellants' counsel that the preceding specific words 
constituted two different genera, namely, change of risk, and 
change of location, and further that the words used exhausted 
both these genera, and that consequently if the words "any 
other cause whatever " were restricted to causes ejusdem, generis 
with the changes specified, they would practically be without 
effect; while, on the other hand, it was contended by the 
respondents' counsel that there was only one genus, namely, 
change of risk, which might take place either by something 
being done to increase the risk, or by the removal of the 
property, and that whether there was one genus, or there 
were two genera, there was no exhaustion of such genus or 
genera, since acts of change ejusdem generis with those specified 
could easily be conceived. Without discussing these arguments 
more in detail, I may express my opinion that this case 
comes within the qualification of the rule which I am now 
considering, and also that the case of Reg. v Payne more 
nearly resembles it than does any other case which I have 
been able to find. 

It will be g-athered from what I have now said that I am 
of opinion that the learned .judge took an erroneous view of 
the meaning to be assigned to the conditions of the policy 
which he was called upon to construe ; that he should have 
told the jury that the words "any other cause whatever" 
would include any event or circumstance of such a character 
as to induce a desire on the part of a fair-minded and reason- 
able man to put an end to the policy ; that it was for them to 
say whether the reasons put forward by the appellants for 
terminating the insurance were, or whether any of them was, 
of such a character : and that, if so, they would say whether 
the appellants had established those reasons by proof to their 
satisfaction. 

I am also of opinion that the learned judge was not justified 
in saying to the jury, " but assuming, for the sake of argument, 
that the construction put upon the words, ' or from any other 
cause whatever,' did apply to threats, to frequent incendiary 
fires, and to hostile attitude, the defendants have not made out 
a case, looking to what has been proved." It appears to me 
that this direction errs in two ways, namely, first in telling the 
jury, as a possible hypothesis, that the construction which it 
was for him alone to place upon the conditions of the contract 
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SUN PiRB might be wrong, and, secondly, in then telling them that, even 

OFFICE on that hypothesis, the appellants had not made out a case. 

r. In ToiUiain v Hedley, 2. C and K. 157, where the judge's 

HART direction was correct, but the court thought that the 

ET w,. jiiiy might have misunderstood it, a ntw trial was granted, 

tlie costs to abide the event. But, having regard now 

only to this question o£' the hypothetical presentation of 

the case, 1 am not prepared to go so far as to hold 

tiiat it renders a new trial necessary. My principal reason 

for taking this view is that the learned judge, at the close of hia 

summing up, reverted in emphatic terms to the construction 

which lie had in the first place adopted, and told the jury plainly 

that under this construction it was their duty to find a verdict 

for the respondents. I do not therefore thiak it likely that the 

jury misunderstood the direction as a whole. 

For ihe same reason I do not think it necessary to go into 
the question as to whetlier the learned judge was right in telling 
the jury that the appellants had by their conduct waived the 
right to take advantage of certain matters put forward by 
tliem as reasons for terminating their contract wifh the 
respondents. 

I uuicii regret that in this case my judgment differs from 
that of my learned brothers, and I can only say tliat 1 have 
adopted the opinion now expressed only after long and careful 
consideration. On the whole. I have come to the conclusion 
that the direction of the learned judge at the trial cannot be 
supported, and that the decision of the court of Common Pleas 
should be I'eversed, and a rule for a new trial made absolute on 
the grounds which I have already mentioned. 

[Note — There was nii appeal tu the Privij Coxmcil. See 
Sim. Fire Officer. Hart L.R. 14 A.C. 'dS. The judgment of the 
W.l. Court of Appeal, was reversed, and the rule for a new 
trial made absolute.] 



COURT OF APPEAL. 1 15 

GRENADA, 1889. 

HITTALL Appellant. 

RANCOUMAR Respondent. 

Action for value of goods sold and delivered — Trial by judge 
ivithout a jury — Judgment for defendant at close of 
plaintiff's case — On appeal new trial ordered on ground 
that there ivas some evidence to support the plaintiff's 
case, and the defendant shotdd h ave been called upon for 
a defence. 

The Coui't (Reeves, C.J., Barbados, Trafpobd, C.J., St. 
Yiucent, and Lewis, Acting C.J., St. Lucia) delivered the 
following judgment: — 

lu this case the appellant, John Hittall, brought an action 
in the Supreme Court of this colony against the respondent, 
Matilda Rancoumar, to recover the value of goods sold and 
delivered, with costs. The claim was for £120, the value of 
30 bags cocoa at £4 per bag, and there was a cash credit of 
£20, leaving a balance of £100. In respondent's statement of 
defence she pleaded (a) that she was not indebted ; and (b) that 
she received from the appellant, from time to time, 17 
bags of cocoa, which were shipped by her to the English 
markets, and that she had paid to the appellant, in respect of 
the proceeds of the sale of the said cocoa, the sura of £69. 
Issue was joined upon the first plea, and the appellant 
traversed the specific allegations in the second. The cause 
came on for hearing before the Chief Justice on the 7th day 
of August 1888 without a jury. Upon these pleadings, I think, 
the learned judge might very well have called upon the 
respondent to begin, and to support the issue she had tendered, 
Avhich was whether she had received only 17 bags cocoa, and 
had paid in respect of their money value £69 ; after which, 
the appellant could have been called upon to answer the case 
set up by the respondent. The appellant, however, began, 
and I am not to be understood as saying that this was wrong. 
In support then of the first issue which, upon the pleadings, he 
had to support, he swore to the delivery to the respondent, 
and receipt by her, of 30 bags of cocoa, and to having received 
from her £20. He denied in cross-examination that he had 
delivered only 17 bags, or that he had received £69. The wife 
of the appellant was called as a witness,, and she also swore 
that 30 bags of cocoa were delivered to respondent. A third 
witness was called and examined in support of appellant's case. 
I shall not go into the evidence adduced in support of the 
claim further than by saying that the cross-examination of the 
several witnesses caused them to contradict each other on 
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many points that may be considered material, and, no doubt, 
there are discrepancies in the evidence as it stands on the case 
sent lip to this court. The learned judge gives no reasons 
for the judgment he arrived at, but I assume that he did not 
believe the evidence of the several witnesses, or did not think 
it was enough to support the appellant's case. If that was so, 
I might have expected him to offer the appellant a nonsuit, 
and if he had refused, then, I think, looking at the pleadings 
upon the record, the judge should have called upon the 
respondent to offer some evidence in support of her plea, and 
the if^sue she had tendered, and, in the event, the court would 
have given siich judgment as the evidence warranted. But the 
leat'ued judge did not take either of the courses I have indicated. 
At the close of the appellant's case, without calling upon 
the respondent at all, he found a verdict for her with costs. 
This, I think, was erroneous in view of the pleadings, and in 
face of the fact that appellant had advanced some evidence in 
support of his case, whatever might be said about the value of 
that evidence. 

It is submitted by the appellant in the case sent up that 
tlie verdict and judgment should be set aside, and verdict and 
judgment entered for the appellant: or a new trial had 
between the parties, because (a) the verdict and judgment at 
the trial were against evidence, and without any evidence at 
all for the respondent; and (6) because upon the pleadings, 
the plaintiff was entitled to judgment for at least £49. The 
Court would not be warranted in ordering judgment to be 
entered for the appellant. Leave to move to enter verdict and 
judgment for appellant was not reserved at the trial in the court 
below : but I am of opinion that the course taken by the 
learned judge was erroneous in point of law, and that this 
court should order that the judgment and verdict should be set 
aside, and a new trial had between the parties. I am of 
opinion, therefore, that the appeal should be upheld, the 
respondent to pay the costs of appeal. The costs in the Court 
below should abide the event of the new trial. 
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Ejectment— Devise that devisee " is to live on said estate, and 
after her death it is to go to the heirs of testator " confers a 
life estate — Mesne profits. 

liEEVRS CI. Barljados, delivered the judgment of the 
Court, (Reeves, C.J., Barbados, Trapford, C.J., St. Vincent, 
and Lewis, Acting C.J. St. Lucia.) 

This is an appeal from the judgment of the Chief Justice 
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of this colony under the following circumstances. The 
respondent, Susan Thomas, on the 8th day of March, 1887, 
commenced an action of ejectment in the Supreme Court, 
superior jurisdiction, the respondent's claim being to recover 
the possession of certain lands comprising three acres known 
by the name of InduHtry, situate in the parish of St. Patrick 
at a place called Peggy's Whiiii. On the 14th April following 
the respondent delivered the statement of claim, in which she 
alleged that she was the widoAv of one Thomas Francis, who 
had died in October, 1877, seised and possessed of the property 
in question, and that by his will he had devised the same to her 
for her life, and that upon her death, or second marriage, it was 
to go to the heirs of the testator. It was also alleged, which is 
an important allegation, that, be.sides the respondent, his 
widow, there survived the testator several children, amongst 
whom were his eldest son named John Thomas and another 
son named Fredrick Thomas. It is there alleged that on the 
29th day of September, 1879, judgment was obtained in the 
Supreme Court in an action of debt brought by one George Peters 
against the said Fredrick Thomas. To satisfy the judgment 
the property in question w^as levied upon and sold by the 
Provost Marshal, and purchased bj' the appellant, A Ifred 
Rennie, for the sum of five pounds. 

The respondent further alleges that previous to the sale, 
namely, on the 19th day of March 1880, she caused an 
advertisement to be printed iu a local newspaper wautioiiing 
the public that the land advertised for sale to satisfy the debt 
of the already mentioned Fredrick Thomas ^v^as not his 
property, but that of the respondent. And it is also alleged 
that on the day of the sale the respondent attended and 
informed the appellant that she was the legal owner of tlie 
property. Respondent claimed to be put in posse.ssion of tlje 
lands in question, and also claimed £300 for mesne profits witli 
costs of suit. 

The appellant's defence was that he was in the possession 
of the land claimed by the respondent. The action eajne on 
for hearing on the 4th of April 1888, before the chief justice 
without a jury. The will under which the respondent 
claimed to be entitled was put in evidence, and also 
a certificate of the baptism of Thomas Francis otherwise 
called John Thomas, admittedly the son and heir of the testatoi'. 
There was other documentary evidence, amongst which was 
a conveyance, dated 1838, to one John Celestine Harvey for 
certain land, part of which is that now in dispute. The 
conveyance from the provost marshal to the appellant is also 
in evidence. Several witnesses were examined for the respondent. 
She herself was not called, nor was she in court at all, it being 
stated that she is now imbecile, or of very feeble intellect. 
Among these witnesses were one Robert Francis (a half 
brother of the testator), John Thomas his eldest son, Fredrick 
Thomas another of his sons, Margaret McQuain, a daughter of 
the testator, and one Ann Philip a sister of the testator. It 
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RENNIE will be found that the question in this case is, in a great 
V. measure, one of fact ; and I may say, looking at the whole body 

THOMAS, of the evidence adduced by the plaintiff, that, so far, it proved 
that one Celestine, the father-in-law of the testator, was 
possessed from July 1838 of some six acres of land at the place 
Peggy's Whim, a fact conceded on both sides. The evidence 
further proves that testator intermarried with the respondent, 
the daughter of Celestine. One witness at least, Robert Francin, 
testator's half brother, proved the marriage, and that the 
testator had several children of th<? marriage, John Thomas 
being the eldest son. The witness also swore that the testator 
got possession of the land in question by purchase from 
Celestine in 1846 ; that he died in 1877 in possession of the said 
land ; that he made the will under which the respondent 
claimed ; that after testator's death she continued in possession, 
and remained so until 1880, when the appellant got into 
possession of the land. The other witnesses did not so exactly 
fix the date when testator entered into possession of the land, 
but they all substantially proved, and some of them were of the 
age of forty years and upwards, that the testator was in 
possession as far back as their memories went. They also 
proved the death of the testator in 1877, and that the 
respondent continued in possession until 1880. If this evidence 
is not undermined by cross-examination or otherwise, or 
rebutted by counter evidence, it establishes that the testator 
at the time of his death had 30 years' possession, which gave 
Mm an indefeasible estate in fee. And, not taking into 
account at this moment the will of the testator, that fee 
would, in the ordinary course, descend upon his heirs, the 
evidence adduced at the trial on behalf of the respondent 
proving that the testator died leaving an heir to him sur- 
viving. The appellant's ease upon the facts is that the 
entire lands continued part of the estate of Celestine at 
any rate up to 1872, probably 1877; that in one or the 
other of those j^ears the land was surveyed and divided 
by the act of his natural children, one of whom was the 
respondent ; and that at one or the other of those periods 
the land now in question came into the possession of the 
respondent, or her husband. The cross-examination of the 
witnesses for the respondent was directed to establish the 
position I have mentioned. But the learned judge, I should 
say, did not think that the appellant took anything by the 
cross-examination. Of course, if the testator was in only from 
1872 when he died in 1877 he had been only live years in 
possession, and in 1880 when the respondent was dispossessed, 
her husband's possession and her own together was a 
possession of only eight years. Even that possession would 
have been sufficient to enable to defend her in an action of 
ejectment brought by any body who could not show 
actual title, and she herself might perhaps sustain ejectment 
on her limited possessory title against a mere wi'ong doer 
coming and turning her out, which I do not say the appellant 
was in this case. (Doe v Dyeball, M. and M. 346.) But, how- 
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ever that may be, if it were established that the joint posses- rbnnie 
sion of the testator ajid respoiulent was only eishfc years, that r. 

the property was in Cclcntine at the time of his chiath, and Thomas. 
that he left no legitimate children, then the title, even if not 
in the appellant, was in somebody other than the respondent 
in the present case, and she could not succeed because she, 
being plaintiff in the court below, must show title in herself. 
I think, however, that at the close of the respondent's case she 
had shown seisin in fee in her husband at the time of his 
death, and the right to immediate possession by his heir did 
not accrue from the circumstance that the testator by his will 
had given the respondent a life estate, by virtue of which she 
was in legal possession from his death. On the part of the 
appellant three or four witnesses, including the appellant 
himself, were called. The appellant swore that he had known 
the land in question for at least twenty-four years, that the 
land was Celesiine's, and that witness had never seen the 
testator upon the land, or in any way interfering with it, 
until after Cclesline and his wife were dead, which would be 
15 or 1() years before the date of the trial, that is, somewhere 
about 1871 or 1S72. One Buddi/ Gfori/c gave even moie im- 
portant evidence. He deposed that he knew the entire land in 
(luestion, the property of Celentine, thiit he rented three acres 
in 187.3 from Ann Philip, a daughter of Cclestine. and tliat the 
land was not divided until 1877, after which tlie testator, 
Thomas Francis, planted a portion of it. The most important 
witness, however, for the appellant was one Celcufbie Theodore, 
who described himself as the nephew of old Celestine. He 
deposed that he knew the old man very ^vell, and that at the 
timehediedhehad possession of theentire six acres of land. That 
Celestine's wife continued in possession of the whole until his 
death, when their two daughters had it— these two daughters 
being, as I gather from the evidence, the present respondent and 
the witness called forthe plain tiff in the court below, A?in Philip. 
The witness Celestine Theodore also proved that Celentiiie, the 
elder, left no legitimate children. Such was the counter case 
put forward by the appellant, who was defendant in the court 
below, so far as the facts are concerned. If that evidence is to 
be believed, and that adduced in support of the action ignored, 
then the respondent's title rests, at most, upon possession from 
1872, if not 1877. Celestine left no lawful children, and no will 
of his was prodnoed, or is on record. The title, therefore, to the 
property was, at the date of the trial, in the heir of Celesline. 
if he left any heir, or the property, failing heirs, is liable to be 
escheated. In either case respondent would fail in this action 
for not showing title in herself. It is to be remarked, however, 
that the learned judge in the court below took the evidence on 
both sides, and, what is most important, he saw the demeanour 
of the several witnesses. With that advantage, which this 
court has not got, he came to the conclusion, as a jury might 
have done tinder the circumstances, that the evidence adduced 
by the respondent supported her case. It may be conceded by 
this court that the fivideace warranted either of two conclusions, 
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RENNiE at any rate, and it would be a strong thing, in my opinion 
V. for this court to say that the conclusion arrived at by the 

THOMAS, learned judge in the court below was wrong and must be 
reversed by us. But the appellant's counsel relied on two 
grounds for the contention, whatever might be said about the 
facts, that the respondent has no title in law. It was contended, 
in the first place, that the devise to her in the will is a mere 
licence to occupy, and confers no interest enabling her to bring 
ejectment. The words of the devise are as follow : " I also 
bequeath to my heirs and assigns all that lot piece or parcel of 
land situated on Peggy's Whim estate, containing three and one 
quarter acres, English measurement. The said Susan Thomas 
is to live on the said estate as long as she live a widow, and 
after her death is to go to the heirs of Thomas Francis." The 
question is, as the Attorney General contends, whether, upon 
the true construction of the will, the plaintiff is legally entitled 
to actual possession of the property devised, or whether she 
is entitled merely to the rents and profits, as it is only in the 
former case that she would have such an estate in the freehold 
as would support ejectment. That is so. Deeds are to be 
strictly construed, but wills are always liberally construed. 
Not, of course, arbitrarily, but so as to ascertain the intention 
of the testator from the words he employs, and the connection 
in which he uses the words. Lord St. Leonard in Grey v. 
Pearson (6 H.L.C. 61) says : " Nobody is more disposed than 
I am to abide by clear words, and to give to them their 
natural and grammatical meaning ; but I never did and never 
can come to this conclusion, that the words of a will cannot 
admit of modification according to the real intention of the 
testator, as -you find it from other expressions, or from 
the whole context of the will. It is difficult to lay down 
any abstract rule upon the subject, but where I find the 
intention, and I find the words pointing out the intention, 
and that if I give to the words their simple meaning 
according to grammar, and according to their plain prima 
facie import, I defeat the intention, I hold that I am 
bound by every rule both of law and equity, to see whether 
I cannot give to them, by natural construction, an import 
which will effectuate, and not defeat, the intention. " The 
court, I may remark, is not at liberty, in the present case, so 
to read the will, as to conjecture as to the intention of the 
testator. But reading the words of the devise as I would 
words in any ordinary document, and having regard to the 
fact that no technical words are necessary in a will, and that 
I am construing the will of an unlettered person, I am of 
opinion that the words of the devise do confer upon the devisee 
a life estate in the freehold itself, and that under the terms 
employed she is legally entitled to actual possession of the 
property devised. The testator, in the first place, devises the 
Peggy's Whim estate to his heirs, but " the said Susan Thomas 
is to live on the said estate . . . and, after her death, is to go 
to the heirs of Thomas Francis." The fee at once vests in 
Thotnas Francis, but the possession of the property is 
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postponed till the death of Susan Thoinas. Nothing is said 
about rents and profits ; but during her life she is entitled to 
the actual occupation and possession. It is not said she is to 
live " out " of the estate, which, in ordinary parlance, might 
mean out of the rents and profits, but she was to live '' on " the 
said estate as long as she lived. The case, in my opinion, is 
stronger than Blackxvell v. Bull, 1 Keen 176, cited in his reply 
by counsel for the respondent. In that case the testator, 
having made certain disposition of his business as a cheese- 
monger, then devised in trust "all his property ' for certain 
purposes, namely, that at my wife's decease the whole of my 
property, of whatever nature or description, as well freehold 
as personal, shall be eqvially divided amongst my children." 
The Master of the Rolls said that " though the ease as regards 
the real estate is not without difficulty, yet, on the whole will, 
and what appears to me the evident intention, I think the 
widow is entitled to her life interest in both the real and 
personal estate." I think the contention in the present case 
has failed. It is next contended that the identity of the 
respondent has not been proved, there being nothing before 
the court to show that the respondent in this action is the 
person mentioned in the will, it not being enough that she has 
the same name as that contained in the devise. This point is 
generally taken when there is ambiguity on the face of the will. 
The testator in his will in one place speaks of his dear wife 
Susan Thomas. In the particular devise she is alluded to as 
Susan Thomas, and, in the same context, her widowhood is 
alluded to. Robert Francis proved at the trial that Thoinas 
Francis the testator, was married to the present "plaintiff;" that 
he had children by her, mentioning John Tho'tnas and Frederick 
Thomas \ that he had land at Peggy's Whim up to the time of 
his death ; that he made a will of which he was one of the 
witnesses ; that testator's wife was in possession from his 
death until 1880, when the appellant got possession. The will 
of Thomas Francis is produced. It devises land at Peggy's 
Whim to Susan Thomas, his wife ; and it is proved that the 
same Susan Thomas, who had possession of the very land, 
and who brings the present action, was in being, and seen a 
day or two before the trial. Two at least of the children 
proved to be of the marriage were produced in court, and 
proved that their mother was the person who held the land 
from their father's death until 1880, connecting the respondent 
as the person who was the testator's wife and the person who 
had possession of the land devised by the will, with evidence 
given by other witnesses, who might not in terms and by name 
have distinctly pointed her out. I think that the identity 
of the respondent with the devisee under the will, and the 
person who was in the possession of the land in question from 
the death of the testator in 1877 until 1880, when the appellant 
got possession, is beyond reasonable dispute. For all the 
reasons I have given I am of opinion that the first ground of 
appeal, namely— that the respondent failed to establish her 
title to the land in question, has failed. The second ground is 
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RENNiK that, assuming the respondent to have established her title to 
V. the said land, she Avas, owing to her laches, prevented from 

THOMAS, recovering any mesne profits from the appellant. I see no 
laches on the part of the respondent disentitling her to recover 
mesne profits. Putting aside all the evidence adduced on tlie 
trial bearing on the point except that of Mr. Lewis, her solicitor, 
and coupling his evidence with the advertisement published in 
the newspaper before the sale, cautioning the jjublic the property 
in question did not belong to Fredrirk Thomas, the judgment 
debtor before alluded to, it cannot in my opinion be successfully 
contended that the appellant Avas an innocent purchaser 
without notice. That advertisement alone was sufficient to 
put a prudent man upon enquiry. With regard to the third 
ground of appeal, the amount of mesne profits was in the 
discretion of the learned judge, as it would be in that of a jury. 
The respondent claimed £:jOO for mesne profits, and the learned 
judge awarded £50, which is at the rate of £8 6 8 per annum 
for six years, and I think the award on the whole moderate. 
The appellant's counsel, at the close of his argument, raised 
a question of some importance, namely, that inasmuch as the 
court below gave judgment in favour of the respondent for 
only £.50, whether any costs awarded could be taxed upon the 
docket of fees in force in the .superior jurisdiction of the court, 
inasmuch as a claim, debt, or damage, not exceeding £50, is 
within the summary jurisdiction of the court. On the face of 
the writ of summons respondent claimed for costs, and she also 
did so on the face of her statement of claim. But the case 
sent up to this court discloses only judgment for the plaintiff, 
and an award of £50 for mesne profits. Nothing is said in the 
judgment, as found in the case, about costs, and the court 
cannot undertake to assume, supposing the court below did 
give costs, that those costs would be costs applicable to the 
superior or inferior jurisdiction. There was no doubt on that 
point in the local case of Oarraivay v. Daniel cited by the learned 
counsel for the appellant. Although the point was argued in 
the present case cm both sides, I am of opinion that we were 
scarcely justified in heai'ing the argument, as the point does 
not arise from the case. The most that this court could have 
done would be to listen to an application to send back the case 
for amendment. As that course was not taken, I think the 
court ought not to express any opinion, or make an order upon 
the matter. It only remains for me to add that T hold that 
the judgment of the court below should be affirmed, and this 
appeal dismissed with costs. 
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Ejectment — Defendant' fi pnaaes^sioti obtained through a tra.nfi- 
action entered, into by Plaintiff and Defendant in fraud of 
a third pei-son. Both parties being in pan delicto, the 
court refused relief. 

The Coiirt (Reeves, C. J., Barbados ; Trappord, C. J., St. 
Vincent ; and Child, C. ./., St. Lucia.) delivered the followhio- 
judgment : — 

This is an appeal from the judgment and decision of tlie 
chief justice of this colony under the following circumstances. 
An action was brought in the Supreme Court in June 1888 by 
the respondent against the appellant to recover possession of 
certain lands and buildings, situate at a place called Victoria, 
in the parish of Saint Mark, and for mesne profits. In the 
statement of claim, delivered by the respondent on the 16th 
day of August of the j'ear already mentioned, it was alleged, 
substantially, that in October 1887 he, the respondent, being 
in want of money, asked the appellant, who happened to have 
gone to the respondent's house, to lend him £60, or to endorse 
a promissory note tit the Colonial Bank for that amount. 
Appellant said he had not got the money to lend respondent, 
and that his endorsement would not be accepted at the bank. 
It "was then agreed between the parties that the appellant 
should get a merchant in the town, the Honourable C. M. 
Browne, to endorse a note at three months for £60 or $288, 
at the Colonial Bank, for the appellant as maker of the note, 
and that the amount should be handed over to respondent by 
appellant. The particulars continued: "As a guarantee for 
defendant getting the note endorsed, and as security to 
defendant, plaintiff in no way appearing liable on the note 
which he wa.s not a party to, it was agreed between plaintiff 
and defendant that the plaintiff should give a receipt to the 
defendant for £60 as the purchase money for a Cocoa Boucan 
(plaintiff's property), situate on his land at Victoria, which 
receipt defendant would show to Mr. Broivne as an induce- 
ment for Mr. Browne's endorsing the note, and that defendant, 
who was then in possession of the Boucan as a tenant at will 
of the plaintiff, should continue in possession of the said 
Boucan during the time the note was running. That 
immediately on plaintiff's retiring the note the receipt he 
gave defendant for the sixty pounds (£60) should be delivered 
up by defendant to plaintiff, as also possession of the said 
Boucan. In the meantime defendant was to deliver to the 
plaintiff a letter to the effect that it was understood between 
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PHILIP tliem that, although the defendant had a receipt for the 
V. purchase of the Boucan, yet, as a matter of fact, there was 

WELSH, no purchase by him of the Boucan. That, in accordance with 
the agreement, plaintiif gave the said receipt for £60 to 
defendant, and defendant got the said iiote for sixty pounds 
(£60) endorsed by Mr. Browne, and he received tlie £60, but, 
although frequently pressed by the plaintiff, defendant never 
gave the letter agreed on, showing it was understood there 
was no sale." 

The appellant's reply was that it was not true, as alleged, 
that he got the receipt from respondent tinder the circumstances 
mentioned in the particulars, but that on the lith October 1887 
he made a bona fide uurchase from the respondent of the lands 
and buildings referred to in the plaintiflF's statement of claim 
for the sum of £60. And by way of counter claim, the appellant 
claimed that the respondent should be ordered by the court 
to complete the title by executing a proper conveyance and 
assurance of the land in question. The cause came on to be 
heard on the 27th November 1888 before the chief Justice 
without a .jury. In the result the chief justice gave judgment 
for the plaintiff (the now respondent) with costs. Afterwards 
a rule was obtained by the present appellant calling upon the 
now respondent to shew cause why the judgment should not 
be set aside, and a new trial had between the parties on the 
ground that the verdict was wrong iu law and against 
evidence. Cause having been shown, the rule was dis- 
charged, whereupon the present appeal was entered. The 
respondent at the trial by his evidence supported his 
particulars of claim, and he was corroborated by three wit- 
nesses ^vho deposed that they were in the house on the day in 
question, and heard all that passed between the respondent and 
the appellant. The appellant swore at the trial that the only 
two persons present at the transaction were himself and the 
respondent : that the respondent pressed him hard to buy 
the property, saying that he was in great difficulties ; and that, 
finally, he (appellant) agreed to buy a moiety of the said 
property for £60, the respondent saying at the time that he 
intended to give the other moiety of the property to 
appellant's wife, who happens to be the sister of the respondent. 
The evidence on both sides is, no doubt, exceedingly suspicious, 
and contradictory, and that of the appellant is considerably 
more suspicious and contradictory than is that of the respoud- 
ent. For instance, the respondent swore that the receipt he 
signed had no stamp upon it : that it was written on a Sunday, 
and a stamp was not to be procured. Upon this particular 
point hfe is especially corroborated by the three witnesses who, 
as we have said, Avere present at the transaction, as they 
deposed. Appellant, on the contrary, swore that the stamp 
was affixed at the same time, and that a woman named Julia 
Crotv was called in by the respondent and sent to obtain the 
stamp, which she did and brought it. This woman was called 
as a witness for the defence, and SAVore that she was not 
present at all at the transaction, and was not sent out for 
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a stamp by either respondent or appellant. Again, the appel- 
lant swore in his examination in chief that he did not show 
the receipt he had got from respondent for the purchase money 
of the land to Mr. Broivne to induce him to endorse the note. 
That he showed it to Mr. Browne after the note had been 
retired. But when he was cross-examined, he as distinctly 
swore that before Mr. Browne endorsed the note on the bank, 
" I showed him the receipt for £00 given to me by Welsh" — 
that he showed it to Mr. Browne to show him that he had 
bought the property in question. The receipt which the 
respondent admitted by his pleadings and his evidence that he 
had delivered to the appellant is in the following words : — 



PHIl^IP 

-I'. 

WELSH. 



Victoria 

Received from Alexander Phillip. Esq., the sum of sixty 
pounds sterling in full payment of my Bouean and platform 
including half-an-acre of spare cocoa on the St. John's Wood. 



HORACE WELSH. 



£60 Os. Od. 



If the ease turned entirely upon a (luestion of fact, we 
should say at once that there was no reason for interfering 
with the decision and judgment of the learned judge from 
whom the appeal comes. For two reasons. The first is that 
the evidence on the whole is far from satisfactory, and the 
learned judge, who heard that evidence and witnessed the 
demeanour of the sevei'al witnesses, was much better able to 
determine on which side the balance of probability inclined 
than this court could be, which is only able to read the evi- 
dence taken from the judge's notes. The second reason is that 
it is always difficult to deal with an appeal which comes up 
solely on a matter of fact. In the ease of Reed v. The A herdeen 
Steam Cotnpany, 38 L.J. Adm. 5., which went on appeal to the 
Privy Council, the question was entirely one of fact, and Lord 
Justice Page Wood, who delivered the judgment of the court 
dismissing the appeal, dealt with the point to which we are 
referring in this way. He said : "In the course of the argu- 
ment on this case, one of their Lordships has already cited the 
decision in the case of The Julia (14 Moore P.C. 210), which laid 
down in very clear and precise terms the course that this 
Board thinks it right to take with reference to appeals from 
the judgment of the court below upon matters which are 
entirely matters of fact. If this Board finds that, in the court 
below, there was clear and distinct evidence upon the one side, 
and possibly evidence which the appellants might think to be as 
clear and distinct on the other side, nevertheless, if the judge in 
the court below, in his discretion, having the opportunity of 
seeing the witnesses and observing their demeanour, has come, 
on the balance of testimony, to a clear and decisive conclusion, 
those who undertake to reverse that conclusion on the ground 
that the judge has erred in giving credence to the one class of 
witness rather than to the other, undertake, as expressed in the 
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PHii,iP case of The Julia, an almost impossible task." But there is 
V. a point ol' law involved in the present case, a very important 

WELSH, one, and one which it appears is not raised for the lirst time at 
this appeal, but was raised at the trial. That poiut is, whether 
upon the respondent's own pleadings, and in view of his own 
evidence, he can be allowed to say that the receipt is not, at 
any rate as against him the maker of it, conclusive of the facts 
nhieh it recites, under the circumstances under which it was 
given. A receipt may constitute an agreement within the 
Statute of Frauds : and it is equally true that a receipt is not 
conclusive evidence, except as to a person who may haive been 
induced by it to alter his condition, And we can perfectly 
understand the Attorney General's argument when he concedes 
that if this wera a suit in which, for example, Mr. Browne, the 
merchant alluded to, claimed to be entitled to take the land in 
question in execution, because the appellant, as the maker of 
the note, had failed to retire it at maturity, which 'made him, 
Mr. Broivne, liable as endorser, the respondent would, in such 
a case, be estopped from showing that the receipt was not 
what it purported to be— an equitable transfer of the land to 
the appellant. But it is equally clear law that in a suit 
between parties to a fraud, neither of them will be allowed to 
set up his own fraud as a defence, or as a cause of action, as the 
counsel for the appellant has argued, in equity as at law the 
general rule undoubtedly is that relief will not be granted 
where both parties are /;/ pari delicto, except in cases where 
public policy requires the interference of the eoui't. The 
respondent denies that he sold the land to the appellant : that 
he ever agreed to sell it to him ; or that he ever leceived one 
penny as purchase money from the appellant. This case 
substantially is, as the Attorney General very ably put it, that 
the appellant obtained money for the respondent's use, and 
that the respondent hypothecated his land to him as a security 
for the repayment, and that the money having been repaid 
when the promissory note came to maturity, the respondent is 
entitled to have his land back. If that contention was borne 
out by the facts, the receipt and the fact of the appellant 
being put in possession of the land by respondent would be no 
bar to the respondent's action — especially if the scheme was 
worked out by ]neans of covin and over-reaching on the part 
of the appellant. But the question really is, Avhether it is not 
plain upon the pleadings and the evidence of the respondent 
himself — not to say one word about what the appellant alleged 
and proved on his side — that the two parties to the suit 
entered into a deliberate compact to represent to Mr. Browne 
that the appellant was the bond fide purchaser from the 
respondent of the lands and buildings in question, and by that 
means induce Mr. Broivne to endorse the note in question 
for the appellant; and whether the fraudulent compact thus 
entered into was or was not carried into execution by 
Mr. Browne being shown the receipt, and thereby induced to 
endorse the note. These two propositions are distinctly proved, 
the one by the pleadings and evidence of the respondent ; the 
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other hy the evidence of the appellant, which manifestly pubs Philip 

both parties hi pari delicto, and brings them Avithin the rule v. 

both of law and equity to which we have referred. lu wei„sh. 

Montefioriv. Moniefiori, 1 W. Blackstone, 363, Joseph Montefiori, 

a Jew, being engaged in a marriage treaty, his brother Moses, 

to assist hira in his designs, and represent him as a man 

of fortune, gave hira a note for a large sum of money as 

the balance of accounts between him and his brother 

Joseph ; which balance he (Moses) acknowledged to have 

in his hands, though in truth no sucli balance, nor anything 

like it existed. After the marriage had, Moses reclaimed 

the note for want of consideration. But Loi'd Mansfield 

held ■' that the thing should be as represented, for no man 

shall set up his own iniquity as 'x. defence any more than 

as a cause of action." The ease of Roberts v. Roberts, 

2 B & Aid. 367, cited by Mr. Couiissiorifj, counsel for the 

appellant, and which we may say in passing is cited in Cole on 

Ejectment, was decided upon tlie same principle. That, like 

the case before the court, was an action of ejectment. A deed 

of conveyance of an estate was executed by one brother to 

another to give a colourable qualification to kill game, and gee 

rid of an information then pending against the grantee. The 

conveyance was clearly proved at the trial to be voluntary and 

frauduletit. The learned judge at nisi prius leceived evidence 

of the facts under whicli the deed was executed, although it 

was objected that a party could not avoid his own deed by 

shewing fraud to which he himself was a party. A verdict 

w^as fovmd for the defendant which was set aside. Bayley J. 

said — "There is no doubt that whei'e two persons agree to 

commit a fraud neither ot them can expect any assistance from 

a court of law to relieve him against the consequence of it." 

And HoLROYD J. said — " a deed may be avoided on the ground 

of fraud, but then the objection must come from a person 

neither party nor privy to it, for no man can allege his own 

fraud in order to invalidate his own deed." And we may add 

that, in the same way, the receipt in the present case might be 

set aside, if objection were taken to it, in a suit, by some 

person, say, for instance, a creditor of the respondent, neither 

party nor privy to the fraud. The Attorney General, who 

took care to inform the court that he was not concerned in 

the case in the court below, contends on behalf of his client 

in this court, the respondent, that it is not true in any wise 

that the parties are in pari delicto. That the fraud is all on 

the side of the appellant. The learned counsel submits that 

the respondent's whole object was to secure Mr. Broivne : that 

he did nothing illegal in itself ; and even conceding, for 

argument sake, that there was fraud or illegality, that it was 

not carried into execution, for it was not shown, or even 

alleged, on the other side that Mr. Broivne was in any way 

injured by the admitted acts of the respondent. In support of 

his contention the learned counsel cited Coultwas v. Sumn, 

18. W. R. 746 ; 22 L. T. N. S. 539 ; Symes v. Hughes, 9 L. R. Eq, 

475 ; Taylor v. Bower^s L. R. I. Q. B. D. 291 ; and Davies v. Otty, 
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PHILIP 34 L. J. Ch. 252. But we are of opinion that these cases are 
■V. distinguishable from the case before the Court. In the first 

WELSH, ease the deed purported to have been executed for a valuable 
consideration, though in fact it was voluntary, and made with 
the intention of putting real estate out of the reach of creditors. 
The Vice Chancellor conceded that it might be that, where a 
conveyance was maid fide, there could be no resulting trust. 
But he said that the deed was not necessarily void and fraud- 
ulent, because there was enough other property to pay 
the creditors. " It must be remembered that this court 
never presumes fraud, and if a man prefers to pay his 
creditors out of one part of his property, and withdraw other 
parts from their reach, I know nothing which could impeach 
such a transaction." Now, in the case before this court, the 
fraud is not presumed, but it is actually pleaded, by the 
respondent, and proved by the evidence on both sides. The 
fraud consisted in agreeing to represent to Mr. Broivne, as a fact, 
something which was not a fact, and so getting his endorse- 
ment : — a purpose which was actually carried into execution. 
As for Sytnes v. Hughes, a trust* was created for an illegal 
purpose, which failed to take effect, wherefore the court 
interfered, and directed that the property should be reconveyed 
to the plaintiff. Upon the principle of the case cited, if Browne 
had not been induced to endorse the note, the fraud would not 
have been carried into execution, and the legal aspect of the 
• case would, of course, have been different. In Taylor v. Boivers 
it was proved in the court below that the fraudulent purpose 
was not carried out. Plaintiff got a verdict in consequence, and 
the Court of Appeal held, affirming the decision of the court 
below, that the verdict must stand. Davies v. Otty was, in 
some of its incidents, like the case before the court ; but the 
substantial point in the case cited was, whether the conveyance 
for certain land was in itself an illegal transaction between the 
parties. Had it been illegal or fraudulent in itself, the court 
Avould have held its hands and not interfered. But it was held 
that the tr.TiUsaction was not illegal, therefoi'e a reconveyance 
was ordered. Under all the circimistances of the case before 
the court, the appellant and respondent being parties to a fraud, 
which, on their own shewing, was carried into effect — the court 
has no alternative but to hold that, inasmuch as they are in 
pari delicto, the respondent had no case, which wari'anted 
the court below in granting him any relief. We reverse the 
decision of the court below, which found a verdict, and give 
judgment for the respondent in this appeal. With regard to 
the counter claim, we hold that the appellant is not entitled to 
a judgment ordering the respondent to complete appellant's 
alleged title to the Boucan and land in question, or to any 
judgment at all in respect of the said counter claim. 
The court makes no order with regard to costs. 
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ST. LUOIA, 1889. 

Ix TUB AEATTEK OF THB] CONVICTION OF ONE SaDHIM. 

Power of Jury to find a 'prisoner guilty of unlawfully wounding 
on an indictment for wounding with intent to do grievous 
bodily harm. 

The Court (Reeves, C.J. Barbados ; Grbsham, C.J; Grenada ; 
and Child, C.J, St. Lucia) delivered the following Judgment : — 

This matter comes before the Court on a case stated for it.s 
opinion by the acting chief justice of this Colony and .Judge 
of the Royal Court at the date mentioned. It appears that at 
the Royal Court of Assizes at Castries, which commenced its 
sittings on the 26th day of February, 1889, before the said 
acting chief justice, a prisoner named Sadhim was indicted 
for "wounding with intent to do some griev^ious bodily harm." 
After hearing evidence, the jury were unable to agree in con- 
victing the prisoner of the intent laid in the indictment, and 
the learned judge directed them that, in such case they might 
convict the prisoner of the misdemeanour of "unlawfully 
wounding " under the English Act 14 and 1.3 Vic. c. 19, sec. 5. 
In the result, the jury returned a verdict of " unlawfully 
wounding." Prisoner's counsel objected that the said prisoner 
having been indicted under section 3 sub-section 6 of the local 
Consolidated Criminal Ordinance of 5th April 1851, if the jury 
were unable to convict of the full offence charged in the 
indictment, the prisoner could only be convicted of assault as 
provided for in section 11 of the same Ordinance. Sentence 
was passed upon the prisoner, but it was ordered that it should 
not be put in execution until the opinion of this court was had 
upon the point raised by counsel. 

The question for this court is — whether the direction of 
the learned judge was right, and whether the conviction is to 
be upheld or not. In support of the ruling of the learned judge, 
local Ordinance No, 12 of the 21st July 1875 is relied upon ; and 
it would seem that the learned judge, in the present instance, 
went upon precedents which had been set by certain of his 
predecessors sitting in the Royal Court, who, in similar cases, 
had ruled in the same way. It is conceded on all sides that the 
authority for the finding of the jury is to be found, if it exists 
at all, in the Ordinance last mentioned. That Ordinance was 
passed in this Colony for assimilating the Criminal Law and 
Procedure in certain cases to the Law of England, and the 
preamble says that '• tliere are certain crimes and offences ' 

known to the law of England, and which are not specified in or 
punishable iinder the Ordinance of 5th April 1851, * * * and it 
is necessary that the Royal Court of Saint Lucia should have 
power to try and punish all such crimes and offences. Then it 
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IN THE is enacted, in the first section, that all crimes and offences 
MATTER OF cognizable in the Superior Criminal Courts of England, and 
THE CON- which are not specified in the local Ordinance, shall be tried, 
VICTION OF punished, or otherwise dealt with by the Royal Court of Saint 
ONE Lucia. Now, our opinion is that the scope of this section, read 
SADHIM. with the preamble of the Ordinance, is that a prisoner may be 
indicted for any criminal offence " known to the English Law," 
which is not specified in the local Ordinances. The Misde- 
meanour of " unlawfully wounding " is not specified in the 
local Ordinance of 1851 ; but, notwithstanding, under the 
authority of the Ordinance of 1875, the Attorney General 
might indict a person for " unlawfully wounding, " which 
is an offence "known to the Criminal Law of England." 
It is true that section 5 of 14 and 15 Vic. c. 19 provides 
that if, upon the trial of an indictment, which shall allege 
that the defendant did cut, stab, or wound, the jury 
shall not be satisfied of the intent, then they might find the 
accused guilty of "unlawfully Avouuding." And it is by virtue 
of this enactment, where, it is in force and applicable, that the 
prisoner may be so convicted, where the prosecution fails in 
proving the intent. But in the ease before the Court, although 
the prisoner might have been substantively indicted, as we 
have shown, for unlawfully wounding, by force of Ordinance 
12 of 1875, the Attorney General elected — and no doubt the 
evidence on the depositions returned to him warranted this 
course — to indict the prisoner for wounding w^ith intent, under 
.section 3 sub-section 6 of the local Criminal Ordinance of 1851. 
And, in such case, section 11 enacts, in terms, that on the trial 
of any crime of which an assault forms a part, if there be not 
evidence to convict of the greater offence, the jury may convict 
of assault. We do not think, in the face of the positive provi- 
sions of the Ordinance of 1851, that the Ordinance of 1875, 
putting the best construction we can upon both clauses of that 
Ordinance, can be held to override section 11 of the 1851 
Ordinance, where, as in the present case, the prisoner was 
indicted for wounding with intent, which includes an assault 
against the person, and where the jury were unable to convict 
of the greater offence. 

We feel compelled to yield to the argument of the counsel 
for the prisoner, which argument, we may remark, the acting 
attorney general told the court that he did not feel himself 
justified, though appearing for the Crown, in attempting to 
controvert. 

The judgment of the court is that the conviction be 
quashed and the sentence annulled ; and it is ordered that an 
entry be made on the record that the said Sadhim ought not 
to have been convicted of the misdemeanour of unlawfully 
woimding upon such an indictment as is stated in the case. 
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ST. LUOIA, 1889. 

LAWRENCE Appellant. 

TAYLOR Respondent. 

Detinue — Evidence given only of value nf goods detained, none 
of damage caused by the detention — Judgment for a sum 
in excess of lvalue of goods, such judgment varied, and only 
value of goods aivarded. 

The Court (Reeves O.J. Barbados, Gbbsham C.J. Grenada, 
and CHU-.D C.J. St. Lucia) delivered the foUowiug judgment: 

This is an appeal from the decision and judgment of acting 
chief justice Traiford of this colony under the following 
circumstances. — The respondent, Damase Taylor, in April last 
year commenced a cause in the Royal Court against the 
appellant for the illegal detention by the appellant of certain 
animals. The respondent declared that he was the sole and 
true owner of the chattels mentioned, and claimed that the 
defendant (present appellant) be adjudged and condemned to 
surrender the same to the plaintiff (present respondent), or, 
in default of such surrender, to pay to the plaintiff £90, and 
costs of suit. In his defence the appellant denied that he had 
any of the animals claimed by the respondent. The substan- 
tial plea, therefore, was that he did not detain. On the 13th 
day of April the respondent filed an affidavit that he had 
depastured with the appellant, at a place called Bonne Terre, 
an estate the property of the appellant, seven cows and their 
calves, and two mares and their foals, his property, which 
were illegally detained by the appellant, upon which an 
attachment in revendication issued out of the said court, under 
which writ the sheriff's officer, on proceeding to the estate in 
question, seized three cows, which were all he could find, 
identifi^ed by the respondent, and the writ was returned into 
the said court on the 10th of the said month. On the 15th 
May following the respondent, without a new affidavit, pro- 
cured to be issued a second writ of attachment for the seizure 
of four cows with their calves, three calves, and two mares and 
foals, which animals formed part of those enumerated in the 
first affidavit, but which animals were not seized or found by 
the bailiff when he went to execute the first writ of attach- 
ment. Two cows and two calves only were seized under the 
last mentioned writ of attachment, no more animals that could 
be identified were found, and the bailiff' made his return into 
court accordingly. Several technical points arose during the 
progress of the cause, turning principally upon the regularity 
of the second attachment issued on the application of the 
respondent, which Ave shall notice more particularly later on 



1S2 WINDWARD ISLANDS 

LAWRENCE in our judgment. At present we may remark that, the plead- 
V. ings having been completed, the cause came on to be tried before 

TAYLOE. the acting chief justice without a jury on tlie 13th and six 
following days of March of the present yeai'. The substantial 
issue on the pleadings clearly was — whether the property 
mentioned in the declaration was wrongfully detained by the 
appellant ; what was the value of the property ; and whether 
tlie respondent had sustained any damage, and, if so, at what 
money value the said damage might be assessed. Although it 
is to be remarked that, on the face of the declaration, respond- 
ent does not specifically claim the value of the goods, nor does 
he specifically claim any sum for damage sustained, if any ; he 
simply claims a lump sum, but might show in evidence the 
A^alue of the goods, and that he had sustained damage by their 
detention — the amount of which might be assessed by the 
judge. All these points the respondent had of course to make 
out. After the case on both sides had been concluded, the 
learned judge found a verdict for the respondent, and his 
judgment was that the plaintiff do " recover the animals 
named in the declaration, or the sum of ninety pounds 
sterling, with costs of suit." The question for this court is — 
whether that judgment should stand, or be reversed, or 
varied. The appellant submits that the judgment is 
erroneous because it is against evidence, and the weight of 
evidence; because tbe respondent had, in his declaration, 
claimed the surrender of the animals mentioned, or in 
default £90, which the appellant submits amounts to a 
claim for their surrender in specie, or their money value, and 
that the respondent had only proved value to the amount of 
£50 13 ; wherefore the judgment of the court was erroneous 
in awarding the respondent £90 in default of the surrender of 
the animals. With regard to the judgment of the court below, 
so far as it affects the question whether the evidence sustained 
the issue that the respondent did detain the animals claimed 
and enumerated in the first affidavit for a writ of attachment 
and in the declaration filed, we see no reason for interfering 
with it. It was entirely a question of fact to be found by the 
judge. He heard the evidence in open court adduced on both 
sides, and saw the demeanour of the several witnesses, and, 
therefore, had opportunities of weighing the value of that 
evidence which this court has not. And, in our opinion, unless 
it were manifest ujjon the face of the case that the balance of 
probability and credibility strongly inclined to the side of the 
appellant (defendant in the court below), it would be a strong 
thing for the court to do, if it decided that the evidence did 
not support the case for the respondent. But the question 
then arises whether the learned judge was warranted by the 
evidence in support of the respondent's case, supposing it to be 
in every way reliable, in a^\ardiug him £90 in default of the 
surrender in specie of the animals claimed. We confess we 
scarcely think so. The cause was really in detinue. The 
object of an action for detaining goods is to recover the goods 
in specie, or their value to be assessed by a jury, and also 
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damages occasioned by their detention, if any. The jury has lawrbnce 
to assess the value of the goods detained, and should then ^ v. 
assess a certain sum by way of damages. To enable the jury taylor. 
to do this, or the judge as in the present case, the plaintiff 
must put forward evidence on both points. And as was held 
by the Exchequer Chamber in the case of Phillips v. Jones, 
19 L.J.Q.B. 374, a final judgment would be erroneous for not 
ascertaining the value of the goods, or affording the means 
of ascertaining the value. In 'the present case it is a little odd 
that the respondent in the court below, in his examination in 
chief, gave not a particle of evidence to prove the value of the 
goods he claimed, and, but for his being helped in this respect 
by the cross-examination, there would be nothing at all upon 
the case to show the value of the property ; and naost certainly 
there is no evidence warranting any assessment whatever of 
the damage sustained over and above the value, by reason of 
the detention of the goods. The case to which we have 
referred is in point. It was an action in detinue where judg- 
ment went by default, and a writ of inquiry issued to assess 
what plaintiff was entitled to. Ultimately, error was brought 
in the Exchequer Chamber upon the judgment of the Queen's 
Bench. The error assigned was that the judgment should 
have stated the value of the cattle, goods, and chattels, and 
that the judgment did not state their value, nor did the 
inquisition of the jury find it. The marginal note of the case 
in Error was as follows : " The record in an action of detinue, 
after alleging judgment by default, proceeded — therefore it is 
considered that the plaintiff do recover against the defendant 
the said cattle, goods, and chattels ; or, if the defendant should 
not render the same to the plaintiff, the value thereof, and 
also the damages by the plaintiff sustained by reason of the 
detention thereof." It then averred the award of a writ of 
inquiry to assess the damages and costs ; but it seems that the 
writ did not, in terms, require the value of the goods to be 
assessed also. Then followed a formal judgment " that the 
plaintiff do recover against the defendant the said cattle, 
goods, and chattels, or, if the defendant should not render the 
same to the plaintiff, the value of the same, and that the 
plaintiff do also recover against the defendant his damages, 
costs, and charges aforesaid by the inquisition above found, 
and also £27 5 by the court here adjudged of increase to the 
plaintiff, etc." It will be seen that, in the case cited, judgment 
having gone by default, a writ of enquiry was awarded to 
ascertain the damages by reason of the detention, and the 
costs, but not to enquire into the value of the cattle, goods, 
and chattels. And, in .the judgment of the Queen's Bench, the 
damages and costs were ascertained, but not the value. In 
Error the judgment was absolutely reversed, because it did 
not ascertain the value, nor give any means of ascertaining it. 
In the present case, as we have already said, the declaration 
did not set out the value, or damages sustained by the 
detention, and then claim £90. And the judgment of the court 
below does not say whether the £90 awarded was the value of 
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LAWRENCE the goods detained, and also damages for the detention. But 
IK the law under which this court sits requires a case to be stated, 

TAYLOR, and the defect in the judgment is aided by the facts to be 
collected from the case. It is shown in the case that the 
chattels claimed were, at any rate, of the value of £50 13, and, 
in our opinion, the judgment should have been that the goods 
should be restored and, in default, that the respondent should 
recover from the appellant £50 13, their value, with cost of 
suit. The respondent might have shown that at the time 
he filed his declaration the goods were of more value, and 
if he had done so the case would have been within the ruling 
in France Y. Gaudet, 40 L.J. Q.B. 121. He might also have 
shown that he had sustained damage by the detention, for 
which he was entitled to compensation over and above the 
value of the goods detained. But, as Ave have stated, he did 
neither the one nor the other : he simply proved what he had 
himself paid for the goods, and that was, as we have said, 
£50 13s. 

We come now to deal more particularly with the technical 
and other grounds of appeal set out in the case. One of these 
grounds is that the judgment is bad altogether, because it was 
not rendered in the manner pointed out by, and does not 
comply with the formalities required by the code. We are of 
opinion that the judgment is substantially good in form, and, 
therefore, that ground of appeal fails. We have already dis- 
posed of the second ground of appeal. 

With regard to the third ground of appeal, we are of 
opinion that the appellant should have taken some apt and 
proper course to have the technical points raised by the excep- 
tions to the second seizure and the matters connected tlierewith, 
argued specifically before the judge, so as to have his ruling 
specially on those points. Since that was not done, and we 
have no special ruling before us, we do not feel that we ought 
to express any opinion upon the points raised by the said third 
ground of appeal. We think the fourth and fifth grounds of 
appeal have been sustained, and that the judgment of the 
court below should be varied. We vary it accordingly. The 
judgment of this court is that the appellant (the defendant in 
the court below) surrender and restore to the respondent (the 
plaintiff in the court below) the goods and chattels claimed 
and set out in the declaration, or, in default, that he pay to 
the said respondent the sum of fifty pounds thirteen shillings 
sterling (£50 13 sterling), the value of the said goods and 
chattels, with costs in the court below. We also order that 
the appellant pay the costs of this appeal. 
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SAINT LUCIA, 1889. 

In the matter op the Petition of one Elphise 
Floissac for leave to appeal to this Court. 

The Court (Reeves, C.J. Barbados ; Grbsham, C.J. Grenada ; 
Trafpord, O.J. St. Vincent ; and Child, O.J. St. Lvicia) delivered 
the following judgment : — 

It appears that certain lands known as Vieille Ville, 
situate in the quarter of Castries in this Island, the property 
of the petitioner, were acquired by the Government, on behalf 
of Her Majesty, the Queen, under the authority of the Public 
Works Ordinance, 1874, and the Military Works Ordinance, 
1887, and in accordance with the provisions of those Ordinances. 
The petitioner, in due course, as she was empowered to do, 
lodged a claim for the sum of ten thousand six hundred and 
seventy nine pounds by way of compensation. The amount of 
compensation money not having been agreed upon between the 
Government and the petitioner, arbitrators were appointed 
by the respective parties to settle such amount, if they could. 
The said arbitrators met and entered into the matter. After 
taking evidence they were unable to agree, and, in consequence, 
made separate awards. Upon that the Government arbitrator. 
Major Georges, of the Royal Engineers, on the 18th day of 
.January, 1889, petitioned His Honour Albert Leivis, now 
deceased, but then acting chief justice of this colony, and, as 
such, judge of the Royal Court, to appoint an umpire in the 
said matter in accordance with section 12 of the said Public 
Works Ordinance 1874. Copy of the said petition was served 
upon petitioner's arbitrator at the said date with a notifica- 
tion that the same would come before the judge at chambers 
on Friday the 25th day of January at 11 o'clock of the forenoon. 
Petitioner's counsel attended at the judge's chambers at 
the hour and on the day mentioned, but did not find His 
Honour there, and ascertained that he would not be at 
chambers that day. However, later in the day, petitioner's 
counsel was informed by the registrar of the Royal Court 
that the judge would see him in the matter of the petition at 
half past one o'clock that afternoon. Petitioner's counsel 
informed the registrar that another pressing engagement 
would prevent him from attending the judge at the hour 
mentioned, and requested that his honour would take the 
petition on the following morning at 10 o'clock. The judge, 
notwithstanding, heard the petition the same day, ex parte, 
and made an order appointing the honourable James Clement 
Chopvin umpire in the matter, to whom he issued his commis- 
sion. Four days after the petitioner by petition prayed the 
judge to grant her leave to appeal from the said order, serving 
a copy of the said petition upon the attorney general of the 
colony, at present absent on leave, who was also counsel for 



136 WINDWARD ISLANDS 

IN THE Major Georges, the Govei'nment arbitrator in the matter. A 

JIATTER notification accompanied the service of the petition that the 

OP THE same would be presented to the judge at one o'clock of the after- 

PETITION noon on the 31st January 1889. The petition was returned into 

OP OXB the Royal Court on the 29th day of January, when it seems and 

ELPHiSE is alleged that the judge on the same day — before the petition 

PLOISSAC was formally presented to him, and without seeing or hearing 

FOB LEAVE petitioner's counsel, signified his intention to refuse to enter- 

TO APPEAL tain the said petition asking for leave to appeal, — the learned 

TO THIS judge making a note in writing to that effect upon the petition. 

COURT However, on the 31st day of January, the day on which it will 

have been seen the petition was to be formally presented to 

the judge, petitioner's counsel received a letter from the 

registrar of the court informing him, by direction of the 

judge, that his honour was prepared to reconsider his order 

made upon the petition for leave to appeal, and would be ready 

to see counsel at his residence at one o'clock of the afternoon 

on the said 31st day of January. But petitioner's counsel, 

regarding the order of the judge made upon the petition on 

the 29th January refusing leave to appeal as final, had made 

other arrangements, and the I'egistrar's letter did not reach his 

hands until past 4 o'clock of the afternoon of the said 81st day 

of January, when Mr. acting chief justice Lewis had already 

embarked for Barbados. 

The petition before the court is simply a statement of the 
petitioner's own case filed in accordance with the power given 
to do so by Article 948, fifth part of the Code. It is ex parte, 
and neither the other arbitrator, nor the Government, the 
other party, is represented by counsel. But a copy of the 
present petition is shown to have been served upon 
the opposite side, and they are shown to be cognizant of 
the present proceedings. The question therefore is — whether 
this matter is regularly before the Court, and whether we are 
empowered to grant the relief prayed for, or any relief. Under 
article 926 (fifth part of the Code") subsection 5, an appeal is 
declared to be " from any judgment or order of the judge upon 
any petition" ; but the judge must grant permission to appeal. 
We are of opinion that in this case the petition for leave to 
appeal was regular ; that the order appointing an umpire, on 
the petition of Major Georges, was an order on which an appeal 
would lie, and that the judge in the coui't below ought to have 
granted the petitioner leave to appeal to this court. We are 
also of opinion, after reading the petition, and the exhibits to 
that petition, and hearing petitioner's counsel, that the order 
of the learned judge, made on the 25th day of January, appoint- 
ing an umpire, was irregularly and improperly made, because it 
was made without hearing petitioner, or her counsel, the latter 
of whom is shown to have attended at the judge's chambers at 
the hour and on the day when, according to the notification 
served upon the petitioner, the petition, it was stated, would be 
presented to the judge for the appointment of an umpire. 
For these reasons we decide to entertain the present petitions 
and having heard its merits argued by counsel for the 
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petitioner, the judgment of this Court is that the order of the in the 

judge in the court below, dated the 25th day of January 1889, matter 

appointing an umpire upon the petition of the said Major op the 

Georges, be set aside, together Avith all proceedings consequent petition 

and attendant upon such order ; and, further, that the judge of one 

of the Royal Court, on being moved thereto, after hearing both BLPHISE 

parties, shall make such order for the appointment of an FLOISSAC 
umpire in the matter as the justice of the case requires, for leave 

TO APPEAL 
TO THIS 
COURT. 



ST. LUOIA, 1890. 

GORDON BT AL ... ... Appellants. 

BARNARD Respondent, 

Action to set aside a survey tmder the Surveyors and 
Boundaries Settlement Ordinance — Prescription a.nd Limi- 
tation—Trial by judge ir.ithout jury — Uninterrupted jyosses- 
sion a question of fact for judge at trial. 

The Court (Reeves, C. J., Barbados, Gresham, C. J., 
Grenada, and Tr afford, C. J., St. Vincent) delivered the 
following judgment : — 

This is an appeal from the decision of the acting chief 
justice of this colony under the following circumstances. 

An action was brought in the Royal Court to set aside 
a plan and report of a survey made by Mr. Meagher, C.E., a 
colonial surveyor, who had, under the authority of an 
Ordinance of the Legislature of the colony, made a survey of 
the line of demarcation between the Sans Souoi and Rosidre 
estates, quarter of Castries, the former being the property of 
the respondent, and the latter the property of the appellants. 

There was, it seems, a dispute between the parties as to 
the boundaries of the two estates on one of the lines, the appel- 
lants claiming that a small strip of land to the east of a road, 
called the Darling Road, was part of the Residre property, 
whilst the respondent maintained, on the contrary, that the 
land in question was part of the Sans Souci estate. The 
Ordinance referred to, called the Surveyors and Boundaries 
Settlement Ordinance, was passed in 1886 ; and, under it, 
provision is made for having an authoritative survey made by 
a colonial surveyor by direction of the Government, by that of 
the court of law, or at the initiation of a private person, 
where there is any question or dispute concerning the 
boundaries of land. In the present instance the initiative was 
presumably taken by the respondent. The survey of the 
disputed boundary was made by the colonial surveyor, who 
lodged his plan and report in the office of the Prothonotary ; 
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and notice appeared in the Gazette of the colony. The appel- 
lants, feeling themselves aggrieved by the plan and report, 
filed their petition asking the chief iustiee to grant them 
leave to contest the plan and report, wliich was given, and the 
appellants proceeded as in an ordinary action. They filed their 
declaration setting out in detail the grounds on which they 
proceeded. To this declaration the respondent put in his 
answer, and, the pleadings being concluded, the issues disclosed 
were briefly these ; (a) whether the land in dispute was within 
the boundary of the Rosiere estate or not? and (&) even sup- 
posing the land in question was not within the boundary of 
the Rosiere estate, whether the appellants had prescriptive 
right to the said land from the circumstance, as alleged, that 
they and their predecessors in title had had a hand fide, con- 
tinuous, uninterrupted, peaceable, and unequivocal possession 
during thirty, twenty, or ten years. The matter came on for 
hearing in the Royal Court before the chief justice without a 
jury on the 5th day of June 1889, and occupied the court 
during that and some five or six days following. Counsel 
appeared on both sides, and a great deal of evidence, both oral 
and documentary, vvas adduced during the trial. In the result 
the learned judge decided that the survey made by the 
colonial surveyor was correct, confirmed the same, and gave 
judgment for the respondent (the defendant in the court 
below), with costs. The question, we may say, was substan- 
tially and entirely one of fact for the determination of a jury, 
which jury was in this case the learned judge who presided at 
the trial ; and the evidence, so far as we can judge, was such as 
would authorize a jury to find for either party, according to 
the weight which the said evidence carried with them. There 
was, at any rate, evidence to authorize a jury in saying that the 
boundaries, as defined by Mr. Meagher in his diagram, were 
correct; and, if we admit this, it cannot be said that there is 
ground for reversing the judgment of the court below on this 
point, even although we admitted the contention that there 
was evidence which would have equally justified a finding the 
other way. That would only show that the evidence was 
equally balanced, or very nearly so, which might be ground for 
ordering a new trial, supposing the appeal had come from the 
finding of a jury. But, in the present instance, the case comes 
from the decision of a judge without a jury. We have the 
advantage of his judgment in writing, and there is nothing 
upon the face of that judgment to show that the learned 
judge had the least doubt as to the decision upon the facts in 
evidence which he should arrive at. Besides this, the appel- 
lants in their petition of appeal pray that the judgment of the 
court below may be " reversed, altered, or varied." They do 
not ask specifically for a new trial. And although it has been 
contended that under the general prayer for further and other 
relief in the premises the court would have power to order a 
new trial in order to ascertain whether on a second trial a 
different view of the facts might be arrived at, yet it is to be 
remarked that the counsel for the appellants distinctly shrank 
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from asking this court to order a new trial. The only inference, 
therefore, is that nothing could be gained by a second trial, 
so far as the question of boundary is concerned. But there 
was a second issue raised by the pleadings, and that is, whether 
the appellants and their predecessors in title, whatever the 
true boundary between the two estates in question might be, 
had had possession, as of right, of the land in dispute for 
thirty, twenty, or ten years as they alleged. Of course, if the 
appellants had been in undisturbed and exclusive possession of 
the land for even ten years, the original owner would be 
barred by prescription ; because the Statute of Limitations not 
only bars the remedy of a claimant, but extinguishes his title. 
The land in dispute seems to have been marshy land lying 
along the boundary of each estate in one direction ; and in 
such eases where the boundaries have been for a length of time 
uncertain, the question as to who has the property in the 
disputed territory depends upon the question as to who has 
exercised acts of ownership over it, as was laid down by Lord 
Elleneorough in Curzo7i v Lomax 5 Esp. 60. The law is 
clear ; and if the appellants had had possession for thirty, 
twenty, or ten years as they had prescribed, they would be 
entitled to hold possession. But the question is whether they 
had undisturbed possession for either of the periods mentioned. 
That was entirely a question of fact for a jury upon the 
evidence. Wild et al v Holt 9 M & W, 672. In the present 
case the learned judge, who discharged the functions of a jury, 
says in his judgment upon the point in question : " The plaintiffs 
set up a prescriptive title of 30 years to the small strip of land 
to the east side of the Darling road, and claim to have been in 
an uninterrupted possession all that time. I can hardly imagine 
that to be a serious plea. The evidence is entirely against it, 
and it all goes to show that ever since the defendant bought 
Sa7is Souci this slip of land, which is claimed by the plain- 
tiffs, has been a kind of no man's country. People from both 
estates have occupied it, and both the plaintiffs and defendant 
have taken rent from i^. We have in evidence also that the 
defendant has kept a leper on it as watchman, and that twice 
he rented out stalls to butchers there. In the face of this 
testimony, I am asked to affirm that the plaintiffs have been 
in bond fide, quiet, and undisturbed possession for 30 years. 
I can do no such thing, and I am surprised that such a plea 
should have been brought forward." The facts, therefore, on 
which the plea of prescription is based, are not found in favour 
of the appellants, and. there is no question of law on the second 
issue for this court. On the whole we affirm the decision and 
judgment of the court below, and dismiss the appeal with 
costs. 
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ST. LUCIA, 1890. 

DuBOULAY Appellant. 

THE COLONIAL BANK Respondent. 

Curator to the person cannot appeal until authorised by the 
judge, or prothonotary, on the advice of a family council. 

The Court (Reeves, C.J. Barbados ; Gresham, C.J. Grenada ; 
Trafford, C.J. St. Vincent) delivered the following judgment :— 

This ease comes before the court on appeal from the judg- 
ment of the acting chief justice of this Colony, sitting in the 
Royal Court on the 23rd July last year, setting aside a deed 
of conveyance, dated 12th September 1884, which was relied 
upon by the appellant, opposant in the court below, in a con- 
test which turned upon the question whether a claim of the 
Colonial Bank should rank against the estate of a person, 
described as widow Belisle DuBoulay, in preference to that 
put in by the appellant under the abovementioned deed. The 
circumstances under which the two several claims referred to 
came before the court, are, as far as it is necessary to refer to 
them for the purposes of this judgment, as follow : — It appears 
that the Colonial Bank in this colony somewhere in the year 
1885 brought an action in the Royal Court against Madame 
DuBoulay, Jules DuBoiday, and Alexander DuBoulay to 
recover certain monies due from them to the bank. The 
action having been set down for trial, judgment went by 
default on the 17th November 1885. Execution duly issued, 
and the estates of the defendants were brought to judicial sale, 
and the proceeds of the sale paid into court. The creditors of 
the defendants filed their claims against the estate, and the 
registrar proceeded to rank and class those claims according 
to their priority, and in accordance with the law and practice 
in such matters as that officer understood them. The present 
appellant, as curator or committee of his brother, Auguste 
DuBoulay, an insane person now in Prance, filed a claim against 
the estate for £1,500 due on mortgage given by Madame 
DuBoulay, and affecting all her real estate, except a dwelling- 
house and premises situate at Soufriere. This mortgage was 
dated 12th September 1884. The bank opposed the ranking of 
this security against the property in priority of their claim on 
the ground that they held deeds for valuable consideration, 
dated 24th and 25th September 1884, by which Alexander 
DuBoulay and Madame DuBoulay acknowledged themselves 
jointly and severally indebted unto the said Colonial Bank in 
the sum of £906 2 8^. amount of certain promissory notes, 
which sum they promised to pay to the bank with 10 per cent, 
ioterest to be computed from the maturity of each of the said 
promissory notes; and for security, they the said Alexander 
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and Madame DuBoulay hypothecated to the bank all their duboulay 
i-eal property, except the house and premises at Soufriere. The v. 

amount due to the bank at the date of the sale of the property the 
Avas £1,284. The deed in favour of Augusts DuBoulay, like colonial 
those executed in favour of the bank, was duly registered, and, bank. 
prima facie, the amount secured by the former was entitled to 
be ranked, it being regular and valid upon its face, and prior 
ia date to the bank's securities. The effect of the collocation 
or ranking of the appellant's claim in priority to tliat of the 
bank would have been to cause a deficiency of assets to meet 
the bank's claim — hence the opposition by the latter to the 
ranking and collocation by the registrar of the court. The 
bank filed several grounds of objection to the ranking of the 
appellant's claim in behalf of his insane constituent, many of 
which are highly technical, turning substantially upon the 
points that the appellant had no Locus standi in the Royal 
Court of this colony, and further that the mortgage executed 
"was bad a6 initio because it was, in legal effect, a consensual 
contract, and that inasmuch as the mortgagee was insane at the 
time of the execution of the deed, he could not be a consenting 
party, and that defect was not cured by the circumstance that 
the said deed was executed before a notary royal, and accepted 
by him ou behalf of the mortgagee. The learned judge put 
aside all the mere technical points raised on both sides, and 
dealt with the question upon its merits, deciding in the event, 
in the manner we have stated. This court has been prevented 
from reviewing the judgment of the court below on the merits 
of the case from the circumstance that on the case being called . 
the counsel for the respondents took the preliminary objection 
that the appellant, having appeared before the court below as a 
curator to the person, in which capacity judgment was given 
against him, could not appeal from the judgment until he 
Avas authorized by the judge or the prothonotary, on the 
advice of a family council. The law as laid down in the Code 
on the point is clear and beyond dispute, and the counsel for 
the appellant did not attempt to dispute it, nor did he pretend 
that the appellant had complied with the law. His conten- 
tion substantially was that the appellant had been appointed 
curator to the person, in whose behalf he had acted, by a 
French tribunal, and therefore was not subject to the provisions 
of the local code. Such a contention is utterly inadmissible. 
The appellant appeared before the court below as curator, and 
in that capacity alone. Judgment was given against him as 
such curator, and the provision of the Code is imperative and 
absolute that a curator, like a tutor, cannot appeal from a 
judgment unless authorized in the manner stated. The appel- 
lant has not been so authorized, and the objection is fatal 
The court dismisses the appeal with costs. 
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ELLIOT Appellant. 

REID Respokdbnt. 

Appellant, a magistrate, convicted respondent of an assault, 
and ordered him to undergo seven days' imprisonment with 
hard labour —Respondent appealed, hut was nevertheless 
commented and suffered the imprisonment — Action for 
damages — Held that the imprisonment with hard labour, 
pending the appeal, teas an excess of Jurisdiction and 
rendered appellant liable. 

The Court (Rkeves O.J. Barbados, Grbsham O.J. Grenada, 
and Trappobu, C.J. St. Vincent) delivered the following 
judgment : — 

In this case there are two appeals from judgments of tlie 
chief justice of the Royal Court of this Colony. The eases are 
between the same parties ; and although heard and determined 
under circumstances which will be apparent in this judgment, 
at diiferent dates, the matters in issue hang so closely together 
as to be substantially one. The court, therefore, virtually 
consolidated the appeals, and heard them together. The 
appellant is one of the stipendiary magistrates of the Colony, 
holding his court at Vicm\:-Fort, which is the Third District, 
and the respondent was a police constable. A criminal 
complaint was lodged with the appellant by one Emily Louis 
against the respondent for assaulting and beating her at a place 
called Laborie. The summons came on to be heard before the 
appellant on the IStli day of October 1889, both parties being 
present. Witnesses having been examined on both sides, the 
appellant convicted the respondent of the oifence, and ordered 
him to be imprisoned and kept to hard labour for seven days. 
We find it stated on the face of the certified copy of the proceed- 
ings put in in the Royal Court that upon judgment beingf 
pronounced by the appellant, respondent gave him " verbal 
notice of appeal." Respondent was detained in custody, and 
the same afternoon, under warrant of commitment by the 
appellant, the respondent was conveyed from Viewc-Fort to the 
Royal Gaol in Castries, where he iinderwent the punishment 
ordered by the magistrate. Subsequently, on application to 
the Royal Court in the nature of a certiorari, the order or 
warrant of the appellant under which the respondent was 
imprisoned was brought up, and, after argument, both parties 
appearing by counsel, the learned judge decided that the said 
order or wai raut for committing the respondent to prison to 
undergo the punishment awarded for the assault after notice of 
appeal was bad in law, and quashed the same. The order being 
thus quashed, the next step taken by the respondent was to 
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bring an action in the Royal Court against the appellant in 
trespass for the grievance of committing him to prison to 
undergo hard labour, which he actually served, after he had 
given notice of appeail. The cause came on to be heard before 
the chief justice, without a jury, on the 15th day of April last, 
both parties appearing by counsel. The only witnesses 
examined, it seems, were the respondent (plaintiff in the court 
below) and the appellant (who was the defendant in the court 
below). In the result the learned judge, on the 23rd day of 
April, delivered a written judgment, reviewing all the circum- 
stances of the ease at very great length, and finding a verdict 
for the respondent, assessing the damages at £5 and costs. In 
the course of his judgment the learned judge remarked : " In 
assessing the damages the items I must take into consideration 
are the cost and suffering the plaintiff has been put to by the 

illegal action of the defendant Much is made for the 

plaintiff's dismissal from the Police Force. This I cannot admit 
to be a ground of damage in this action since he was convicted 
of another assault on the same day and did not appeal, and 
I cannot conclude that he was dismissed the force on account 
of the illegal conviction. No evidence was adduced on that 

head, and the court is entirely in the dark Much stress 

was laid upon the plaintiff"s illness at the time of the commit- 
ment, but the court had only his bare word to rely upon . . . 
. . . No evidence in corroboration is adduced, and I am asked 
to believe the plaintiff's statement upon oath as against the 
defendant's. The defendant's statement is clear, and, in my 
opinion, the correct version of what took place. I have come 
to the conclusion, therefore, that the magistrate acted illegally, 
but that he acted in the conscientious belief that he was carry- 
ing out the law of Saint Lucia.'' Counsel for the appellant 
raised several technical grounds why the judgment of the court 
below in both cases should be reversed. He maintained that, 
even if it was conceded that the magistrate, i.e., the appel- 
lant, exceeded his jurisdiction in issuing the warrant, before 
trespass could be brought, the conviction or order must be 
quashed, which had not been done in this case. He argued 
that the warrant was not an order at all within the meaning of 
the Act, and that the conviction should have been quashed on 
Habeas corpus. We are of opinion that the warrant was an 
order, and as the respondent was imprisoned, and put to hard 
labour under that order, in setting it aside by application to 
the Royal Court, which he did before bringing his action, he 
complied with the requirements of the Code. Then comes the 
question. Could the respondent bring trespass at all ? The 
learned counsel contended that he could not if the appellant was 
acting within his jurisdiction, although he might be guilty of an 
irregularity ; and it was further contended that the appeal by 
respondent did not necessarily suspend the authority of the 
appellant to issue his warrant giving effect to his judgment, 
inasmuch as the provision in the Code giving the right of appeal 
did not say that the execution of judgment should be stayed 
pending the appeal. On both points Kendal v Wilkinson, 
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24 L.J.M.G. 91, and several other cases were cited. The general 
principleiscoueededtliatan appealdoesnot necessarily operate as 
a stay of execution ; and it is equally clear that trespass will not 
lie against a magistrate for a mere irregularity on his part where 
he has a general jurisdiction over the subject matter : you must 
bring case and allege malice. In Kendal v Wilkinson the 
justice was specially given jurisdiction by the provisions of the 
Bastardy Act to order the arrest of the party, notwithstanding 
the pendency of the appeal. The arrest was an irregularity, 
and the justice was protected by the statute. In the case 
before the court to-day there was not only an irregularity, but 
a decided excess of jurisdiction. Under section 73, sub-section 
1 of the Code of Criminal Procedure the appellant was 
empowered, notwithstanding the notice of appeal, to order the 
respondent to be " imprisoned" pending the appeal. To say 
that this means that the appellant might issue his warrant 
ordering the respondent to undergo seven days hard labour 
pending the appeal is to put a construction upon the Act which 
would amount to an absurdity. The case is within the principle 
of law laid down in Barton v. Bricknell 20 L.J.M.O. 1. There 
a justice tried a person and ordered him to pay a penalty to be 
recovered by distress and sale, .and he went on to order that in 
default of distress the plaintiff should be set in the stocks, but 
as a matter of fact the plaintiff was never set in the stocks. 
The justice had general jurisdiction, but the order about the 
stocks was admitted to be an excess of jurisdiction. The action 
was held not to lie, not because the order about the stocks was 
an irregularity only, where there ^^as otherwise juHsdiction, 
but because the plaintiff had not as a matter of fact been set 
in the stocks. Eble J. said : " If anything had been done upon 
that wrongful order as to the stocks, I think it would have been 
a matter not -within the jurisdiction of the defendant as 
a justice." The action also, we may add, must be brought for 
some act actually done under the order which constitutes the 
excess of jurisdiction.. In the present case, the order to put 
the respondent to hard labour was an excess of jurisdiction 
upon the true construction of the language of section 73 of the 
Code relating to procedure on appeals, because the appellant 
was in terms empowered only to " imprison" the respondent 
pending the appeal. Apiiellant ordered something more than 
" imprisonment" : he ordered imprisonment and hard labour. 
In other words, he ordered the respondent, pending the appeal, 
to undergo the full sentence against which he had appealed. 
In saying this, we have not overlooked section 917 of the Code 
of Civil Procedure, cited in the argument, which provision is 
to be read with the posterior provision of section 73 of the 
Criminal Procedure to which we have just referred. The 
respondent in his action claimed £80 damages, and he has filed 
a cross appeal claiming more damages than have been awarded 
by the learned judge. In an action of tort, as this is, the 
amount of damages is a question for the jury. The learned 
judge was also the jury in this case. He heard the evidence, 
and was the best judge of the grievances endured by the 
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respondent in couseqiienee of the wrongful and illegal act of klliot 
the appellant. The technical trespass alleged was a question of v. 

law, which the learned judge dealt with, and found in favour rbiij. 
of the respondent. That is also a point which it is competent 
for this court to deal with, and we agree with the ruling of the 
learned judge upon that point. It was for the respondent to 
make out a case for substantial damages. We have already- 
cited what the learned judge says as to the reasons which 
influeneed him in awarding the damages which he gave, and 
nothing has been advanced in argument to invalidate the 
learned judge's reasons. On the whole, therefore, we affirm the 
decisions of the court below in both cases, and dismiss the 
appeals with costs. 



ST. VINCENT, 1890. 

HUTCHINSON Appellant. 

GRIFFITH Respondent. 

Plaintiff Med statement of claim by two solicitors — Defendant 
appeared and filed special defence, and at hearing asked 
that the action shoidd be dismissed for irregularity — Action 
dismissed — Appeal — Held that it ivas irregular to be repre- 
sented by two solicitors, but that the court should 7iot have 
dismissed action, but should have amended by striking o'ut 
one of the solicitors — Each party to pa,y his oion costs. 

The Court (Reeves, C.J., Barbados, Gresham, O.J., Grenada, 
and Child, C.J., St. Lucia) delivered the following judgment : — 

This is an appeal from an order, made by the Chief Justice 
of this colony, setting aside certain proceedings in an action 
brought in the Supreme Court of Judicature in its summary 
jurisdiction by the appellant against the respondent. The 
order in question was made by the learned judge under the 
following circumstances : — On the 2nd of April last year 
the appellant commenced proceedings by filing a claim, in 
duplicate, through two solicitors, to recover damages against 
the respondent for malicious arrest and malicious prosecution, 
and, at the same time, an authority, or warrant, from the next 
friend of the appellant to the two solicitors in question to 
commence and prosecute the action was also filed. A summons 
to appear and answer the claim duly issued, and the case came 
on for hearing before the Chief Justice on the 24th of the same 
month of April, the Ordinance regulating proceedings on the 
summary side of the Supreme Court declaring that " except 
where a defendant, after service on him out of the jurisdiction 
of the Court, enters an appearance pursuant to an order made 
for that purpose, it shall not be necessary for a defendant 
to enter any appearance prior to the trial, but on the da,j 



146 



WINDWARD ISLANDS. 



Elliot 

V. 
KBID. 



named in the writ, or at aaiy adjourned court thereafter, the 
action shall be heard and determined in a summary way ore 
lenus, and without written pleadings, save as requirecj by tlie 
Ordinance." All of which, it may be remarked, is in accordance, 
substantially, with the pi'ovisions aud practice of and under the 
earlier Enprlish County Court Act. Mr. Smith appeared as 
counsel for the respondent, the learned gentleman having in the 
meantime filed an authority from the respondent to appear 
and act for him as his solicitor, also certain preliminary 
objections to the proceedings, and likewise a special defence. 
On the case being called, and ■when, according to the practice 
in these .summary cases, the defendant was to answer the 
claim, the defendant's counsel rose to put forward his 
preliminary objections, whereupon plaintiff's counsel raised a 
very technical objection to his doing so, founded on the warrant 
to defend and the special defence already referred to, to which 
we need not further allude at present than by saying that the 
learned judge disposed of the said technical objection. The 
further hearing of the case was adjourned to the 1st May. On 
that day, after some preliminary arguments on points which 
we need not notice, the counsel for the respondent (defendant 
in the court below) was heard in support of his preliminary 
objections, and the point made by Mr. Smith was that the 
warrant to appear and act in the suit for the appellant, and 
the statement of claim should be set aside for irregularity, as 
the appellant could not appear by two solicitors. Counsel for 
the appellant contended on that occasion, as they have eon- 
tended before this Court, that, if the appearing by two solicitors 
Avas an irregularity, it did not nullify the proceedings, and, 
moreover, that, if there was an irregularity, the respondent 
was not entitled at the hearing of the cause to take advantage 
of it. That it was then too late, because he had waived the 
irregularity by filing preliminary objections and his special 
defence after he had knowledge of the irregularity, which was 
patent, as it was upon the face of the statement of claim. The 
learned judge upheld the objection, deciding that the appear- 
ance of the appellant by two solicitors was irregular ; and, 
moreover, made an order that the M'arrant to act and statement 
of claim be set aside for such irregularity, with costs. Appel- 
lant's counsel, after the decision ordering the prx)ceedings to be 
set aside, applied for leave to amend, which the cotirt refused, 
on the ground that the application was too late. From that 
order the appellant appealed. 

The questions for tliis court, therefore, are, whether the 
order made by the court below was right, or otherwise, and, 
secondly, supposing it was technically right, whether, having 
regard to the provisions of the Summary Judicature Ordinance, 
which declare that technical objections to the claim shall not 
be entertained in prejudice of the merits of the case, the 
learned judge should not have amended, on his own motion, 
whether amendment was asked for or not. There can be no 
doubt, as has been contended by the learned counsel for the 
appellant, that it is ^ery old law and practice that, if a party 
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to a cause before the eourt complainiug of an ii'regularity take 
a fresh step in the action, he cannot then apply to set aside 
the irreguhxr proceediu,-;-. For instance, if a party is served 
with process, and there be irregularity in it, of wliich he is 
aware, or, as counsel lias argued, which he has the means of 
knowing, and afterwards appears to the action, he waives the 
irregularity. In the same way, by pleading, defendant waives 
an irregularity in the declaration. But that rule, as we 
I'emarked during the argument, applies to cases where it is 
necessary, as in actions and proceedings in the superior coui'ts, 
where there are successive steps before the matter comes on 
for trial. In cases in the county courts, and the same thing 
is to be said of cases on the svimmary side of the Supreme 
Court of Judicature in this Island, there are no pleadings. 
As a general rule, the defendant is not required, previously to 
the hearing, to give any notice to the plaintiff, or anybody else, 
of his intention to defend, or what his defence is, but may 
appear at the hearing, and set up any defence, or make any 
answer that he pleases. And this is fully borne out by section 
13, Ordinance No. 15, 1880, as it is not shown, and is not 
contended, that the respondent was out of the .iurisdiction of 
the court when served with process. But it is contended for 
the appellant that the special defence filed was such a step in 
the cause as waived the irregularity. We do not think so, for 
two reasons. The first is, that the points constituting the 
special defence could, in this summary case, have been taken 
at the hearing, and no notice was necessary, therefoie it was 
in no way a special defence within the true construction of 
section 14 of the Ordinance already referred to. In the second 
place, supposing it was a special defence within the meaning 
of that section, and, therefore, that the respondent must give 
notice of it four days before the hearing, it would at most 
amount only to an. intimation of the special grounds that the 
defendant intended to take up at the hearing, and would not 
be a step in the cause, as in the case of an action in the superior 
courts. The policy of Acts like these governing the piocedure 
in the English County Courts, and like the local Ordinance 
under which the present case was tried, is to get rid of the 
technicalities and complications of pleadings and otherwise, 
which are incident to causes brought in the superior courts. 
In the present case many technical points were raised at the 
trial, as we have already stated, and at once disposed of by the 
learned .judge. The objection to the appellant's appearing at 
the same time by two solicitors was technical, but scarcely 
a technicality within the meaning and scope of the last para- 
graph of section 7 of the Act, as was contended at the Bar, but 
was such an irregularity, in connection with the statement of 
claim, as was calculated to be decidedly embarrassing to the 
other side. The learned judge had ample power to amend 
under section ' 51, as Mr. Durrani contended ; and, in our 
opinion, he might have amended at his own instance, or on the 
application of appellant's counsel. Had the latter applied in 
time the learned judge would iiave amended almost as a 
raa/ttev o-f course. But not alone did counsel not apply in time 
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HUTCHiN- to amend, but, on the contrary, as is stated on the face of ths 

SON case sent up to this court, settled and signed by counsel on 

('. both sides, appellant's counsel. Mr. Hazell, distinctly said in 

GRIFFITH, the course of his argument that he did not apply to amend, for 
he contended that the irregularity, if any, was waived. We 
are of opinion that the objection taken at the trial to the 
appellant's appearing by two solicitors on the face of the claim 
was a good one as an irregularity, and the learned judge was 
right in upholding the said objection. While saying so, 
however, we are of opinion, looking at sections 50 and 51, of 
the Ordinance No. 15, that the learned judge should, of his 
own motion, have afterwards amended by striking out the 
name of one of the solicitors, and thus have cleared the way 
for determining the real question in controversy between the 
parties. As this was not done, and no amendment was made, 
we think that we ought so far to modify the decision as is 
necessary to give e:5'ect to sections 50 and 5 1 of the Ordinance. 
Under the circumstances, and looking at all the points of the 
case, we vary the decision of the court below by ordering an 
amendment of the warrant to act and statement of claim by 
striking out the name of one of the solicitors. In doing so we 
shall order each party to pay his own costs. 



BARBADOS, 1891. 

THORNE Appellant. 

BOARD OF EDUCATION f „ 

axdDARRELL i - Respondents. 

Domicil — Mandamus — Quo Warranto — Barbados Scholarship 
is, by law, to be aivarded only to a native, or the so'u of 
a native or of a person domiciled in Barbados — It was 
awarded in 1890 to the son of a Wesleyan clergyman, who 
was not a native of Barbados, and ivho had resided in 
Barbados only six years — Rule nisi for a mandamus to 
com,pel award to appellant, %vho was the next successful 
candidate, on the ground that the father of the successful 
candidate was not domiciled in Barbados, was obtained — 
Rule discharged on ground that even if father not domAciled, 
quo warranto and not mandamiis was the proper remedy — 
Held on appeal that father was domiciled, and that, even if 
not, quo warranto ivas the remedy and not mandamus. 

Gresham, C. J. Grenada. In this case the substantial 
question between the appellant and the respondents was 
whether the Rev. James Home Darrell, the father of the 
successful applicant for the Barbados Scholarship, was domicil- 
ed in Barbados. The contention of the appellant was, that 
being a Wesleyan minister, and subject to the rules and regula- 
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tions under which the appointments of Wesleyan ministers thornb 
are made, the appointment being annual and capable of being t). 

terminated at the end of any year, the residence under such an board of 
appointment is not of that permanent nature as to constitute education 
a domicil, A married man's domicil is generally taken to be and 
where the residence of his family is, and, in general, the place darrell. 
where a man lives is to be taken as his domicil, unless there 
be evidence to the contrary. Every person of fvill age, who 
removes from one place to another with the intention of making 
the latter his permanent residence, constitutes it his domicil. 
Domicil is acquired at the time of birth, and is called the 
domicil of origin. The domicil of origin prevails until the 
party has not only acquired another, but has manifested, and 
carried into execution, an intention of abandoning his former 
domicil and acquiring another as his sole domicil. The 
presumption in favour of the domicil of origin exists 
only where it is doubtful whether any other place has 
been chosen as that of a permanent or principal residence. It 
is repelled, when it clearly appears that all connexion with it 
has ceased, and the person's establishment has been formed in 
some other place. The latter is the domicil of choice. 

Having considered the law on the subject, it will be as well 
to take a brief glance at the career of the Rev. Darrell, and see 
whether he still retains his domicil of origin, and, if not, 
where his domicil is now. He was born in Turks Island, and, 
after having been educated for the Wesleyan Ministry, is first 
appointed in the year 1858 to the Island of San Domingo, 
where he remained to the year 18(33, a period of 5 years. Thus 
the rule as to the appointment for one year is not a hard and 
fast one. He is then sent to the Bahamas, where he remains 
some years. Then to A ntigita for 6 years. To Montserrat for 
7 years, where his son, the present respondent, was born. Then 
to St. Martins for ft years, and lastly to Barbados in 1S85, 
where he is at present. 

It appears in the case that many appointments of Wesleyan 
ministers have exceeded in length those enumerated above. 
Mr. G. Sargeant, President of the West Indian Wesleyan 
Methodist Conference, in his affidavitstates (par. 5) : '' Although 
it is in the discretion of the Conference to remove a minister 
at the end of any one year, yet, in the West Indies, the 
Conference only exercises this discretion when there is a 
necessity for such exercise, and there is no counexional necessity • 
which would prevent the Rev. Dan-ell from remaining in the 
Circuit, in which he now resides, or in any other Circuit in the 
Island, for the rest of his lifetime." Instances in illustration 
of the above are given in Rev. DarrelVs affidavit (par 15): 
"There are several instances in which ministeis have resided 
and are still residing, at their present circuits for periods 
varynig from 10 to 29 years." And further on, " in the West 
Indies there are to-day five instances of ministeis who have 
resided continuously in the same Island, where they are still 
residing, from 25 to 35 years, and there is not the slightest 
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THOBNE probability of any of these ministers being ever called upon 

V. to leave the island in which they are now labouring." 

BOARD OF There is a maxim in law — Id cerluDi est quod certuni 

EDUCATION ^g(£(£^ potest. Which may be freely rendered, " That is 
AND .1 permanent which can be, or is capable of being made per- 
DARRELL. Yixanent." What has been the case of the ministers above 
referx-ed to may be the case of Mr. Darrelt, and, if stronger 
evidence as to the actual domicileation of Mr. Darrell in Bar- 
bados were needed, his own affidavit shews that. 

The learned counsel, who appeared for the appellant, 
strongly argued against the weight of this affidavit, referring 
at great length to the case of Bell v. Kennedy, 1. L. R. H. L. S. 
Cases, 307, and urging that such an affidavit, being that of 
a person interested, must be received with great caution. 
Cases are found in the Reports upon the question, and it seems 
to be settled that such affidavits are not to be excluded, and 
deserve the consideration of the Court, especially if not con- 
tradicted. 

Now, what does the Rev. Darrell say in his affidavit 'i As 
to his domicil of origin, Turks Island, in par. 12 he says, 
" I have no intention of returning to Turks Lsland, which 
I have not visited for the last 25 years." This is not contra- 
dicted, and it would appear that all connexion with it has 
ceased, and his establishment has been formed in some other 
place, namely, Barbados, the domicil of his choice. Whatever 
his position as to domicil may have been, whilst residiug at 
the other islands previously to his coming to Barbados, is not 
material. If for the time being they were his domiciles, he 
has abandoned them. As to Barbados not being the place of 
his choice, counsel objected that he had no option. He must 
go to the place the Conference selects for him. Par. 5 says 
upon this subject : " Previously to the West Indian Confer- 
ence of Feb. 1885, at which my appointment to Barbados was 
made, I had been appointed by the yearly conference of 1881 
in England ... to St. tJustatius. . . . On my objecting, on 
certain grounds, to go to St. Eustatius, and asking (the West 
Indian Conference of 1885) to be appointed to a circuit in 
Barbados, the Conference of 1S85 varied the appointment, 
and, in compliance with my reqxiest, appointed me to the Bethel 
Circuit. At that very meeting of Conference inducements 
were iield out to me by the Conference to accept an appoint- 
ment in Fo?-t-of-Spdin, Trinidad, but 1 declined, as I preferred 
to settle in Barbados." 

That it was the intention of the Rev. Darrell to reside 
permanently in Barbados is shewn in pars. 6, 7, 8, and 10, and 
in par. 11 he gives evidence of the expression of such intention 
nearly 2 years ago, and long before any question of domicil had 
arisen. In that paragraph he says, " My residence in Barbados 
up to the present time Jias been entirely in consequence of my 
intention to reside here indefinitely. Did I not Inve sucli 
intention I should most certainly not be residing here at the 
present time, for within the last 2 years I have been asked by 
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two representative officials of our Otiurch in St. Kitts and thorne 



V. 



Nevia, eacli of them first-class circuits, to accept an invitation 

to labour therein. I refused both on the ground that I did board of 

not intend to leave Barbados." education 

I am of opinion that when the Board of Education, after ^^^ 
considering the qualification of the younger Darrell as a candi- darrkll. 
date for the examination for the scholarship, decided in his 
favour as tu his father being domiciled in Barbados, they were 
right, and also that the Court below, for the same reason, was 
right in discharging the i-ule. 

- I do not propose going over the grounds so fully, ably, and 
exhaustively set out in the judgment of the learned judge in 
the Court below discharging the rule on the ground that a 
mandamus was not the -correct proceeding. I will merely 
observe tlia.t the counsel for the appellant, in arguing that the 
scliolarship was not a pubLiu office, seems to me to have placed 
himself in a dilemma. He quoted 3 Blackstone 110 : "A man- 
damus therefore lies to compel the admission or restoration of 
the party applying to any office, or franchise of a public nature 
whether spiritual or temporal ; to academical degrees, etc." At 
p. 202 (same vol.) : ''A writ of quo ivarranto is in the nature 
of a writ of riglit from the King against him who claims or 
usurps any office, franchise, or liberty, to enquire by what 
authority he supports his claim in order to detennine the 
• right." If the scholarship is not an office of a public nature to 
support a quo warranto, it is not of a public nature to support 
a mandamus. 

I also am of opinion, that, for the reasons set out in the last 
point, the rule was properly discharged. The Court made no 
order as to costs. The respondents did not appear. No costs 
will be allowed. 

Trafpord, C. J. St. Vincent. This is an appeal from the 
judgment of His Honour, Sir William Conrad Reeves, Chief 
Justice of Barbados, discharging a ride nisi, which had been 
granted calling upon the president and members of the Educa- 
tion Board to award the Barbados Scholarship for the year one 
thousand eight hundred and ninety to Alfred Athiel Thorne in 
accordance with the Education Act, 1887, and the regulations 
for the Barbados Scholarships made and published by the 
Education Board of Barbados. 

This case was argued befoie the Court of Appeal for 
the Windward Islands on the 16th day of March 1891 by 
Mr. Charles Pitcher Clarke on the part of the appellant; no 
Counsel appeared for the respondents. The judges having to 
leave Barbados the same afternoon, it was not possible to 
deliver judgment in open court : it was thereloie agreed 
between them that they would send their judgments in 
writing from their several Islands. 

Counsel for the appellant, who was the only party 
represented, consented to this being done. 
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THORNB The first point to be considered is whether the writ of 

V. mandamus should have issued to the Education Board to 

BOAKD OP appoint appellant to the Barbados Scholarship for 1890, they 

BDUCATION having already appointed James Home Darrell, the 5'ounger, 

AND to the said scholarship. It is alleged that the &aid James 

DARRELL. Home Darrell is not qualified to hold the said scholarship, as 
he is not the son of a person domiciled in Barbados. Before 
any person is admitted as a candidate for their scholarship he 
must satisfy the Board that he is qualified by birth or domicil. 
Notice of the holding of tlie examination for the year 1890 was 
duly advertised, and, by the said notice, candidates were 
required to send in their names to the Secretary of the Board. 
The names of those who sent in their applications ^vere 
submitted to the Board, and only such were allowed to compete 
for the said scholarship as had complied with the requirements 
of the Board, and had satisfied the Board on the points 
mentioned in regulation four of the regulations for the 
examination. The said James Home Darrell was one of those 
allowed to compete, the Board being of opinion that the said 
James Home Darrell was the son of persons domiciled in 
Barbados. No objection was taken at the time of the said 
James Home Darrell being admitted as a candidate,, or 
subsequently at the holding of the said examination. In 
due course, as the result of the examination, the scholar- 
ship was awarded to James Home Darrell. The Education 
Board ^vere the proper persons to decide on the qualifi- 
cations of the resjiective candidates, and it must be 
assumed that they did not admit Jatnes Home Darrell to be 
a candidate without being properly satisfied as to his being 
the son of a person domiciled in Barbados, and I consider that 
this decision ought to be taken as final, especially as no 
objection ^Aas made at the time of his admission as a candidate, 
or at the time of the examination. It would be a most incon- 
venient course to pursue to allow a person to compete, to be 
awarded the scholarship, and to proceed to England, and take 
up his residence at one of the Universities, and then to allow 
him to be ousted on the ground of his not being the son of 
a person domiciled in Barbados, no new facts as to his father's 
domicil having come to light, and the circumstances of his 
father's residence in Barbados being perfectly well known from 
the first. 

The next point to be considered is whether before a writ 
of mandamus could issue commanding the Education Board to 
appoint Alfred Athiel Thome as Barbados scholar, James 
Home Darrell, the younger, would have to be removed, which 
could only be done by means of an information in the nature 
of a quo ivarranto. In Addison on Torts the writ of 
mandamus is described as follows : " The prerogative writ of 
mandamus is a writ issuing in the Queen's name from the 
Court of Queen's Bench, directed to sonii» chartered corporate 
or public body or ofiftcial, or other person, commanding the 
performance of some public act or duty therein specified, in 
the performance of which tlie party clai'ming the writ is 



COURT OF APPEAL. 153 

interested, or by the non-performance of Avhich he is aggrieved thorne 
or injured." ^,, 

When a public office is vacant, and a party has been elected board op 
to serve the office, the Court will, by mandamus, enforce the education 
right to the office; but when the office has been created by ^nd 
charter, or by statute, and is not vacant, but has been usurped harricll. 
by an intruder, and the right to the office has been disputed 
between two rival claimants, the right must in general be tried 
by quo warranto, and not by mandamus. It is clear that as 
long as James Home Darrell holds the office no other person 
can be appointed to hold it ; he must first be removed ; and, the 
Education Board having appointed him, have exhausted their 
power, and have no power to remove him on account of any 
illegality or irregularity incident to, or attendant upon, the 
election, or otherwise, by the Education Board. That must be 
done in some other way. An information in the nature of 
a qxio ivarranto would seem to be the proper course in this 
ca.sie. According to Wharton's Law Lexicon, quo warranto is 
a writ issuable out of the Queen's Bench Division of the High 
Court of Justice in the nature of a writ of right for the Crown 
against him who claims, or usurps any office, franchise, or 
liberty, to enquire by what avithority he supports his claim 
in order to determine the right. It lies also in case of non-user, 
or long neglect of a franchise or mis-user, or abuse of it, 
commanding the defendant to .show by what warrant he 
exercises such a franchise, having never had any grant of it, 
or having forfeited it by neglect, or abuse. This writ having 
fallen into disuse, on account of the delay with which it was 
attended, a more expeditious mode of proceeding has been 
adopted by filing an information by the Attorney General 
Ih the nature of a quo warranto, in which the person usurping 
is considered as an offender, and consequeutly punishable by 
fine. This proceeding is generally adopted for the purpose of 
trying the rights to corporate offices. In Tomlin's Law 
Dictionary quo warranto is described as a writ which lies 
against any person, or corporation that usurps any franchise, 
or liberty, against the King without good title ; and is brought 
against the usurpers to show by what right or title they hold 
or claim such franchise or liberty. An information in the 
nature of a quo warranto lies for acting as a trustee under an 
Act of Parliament without due appointment ; against one 
usurping the office of Steward of a Court Leet ; for erecting 
a new office ; for the office of constable ; for a ferry ; but not for 
erecting a warren, nor for the office of churchwarden. 

There seems to be no reported decision as to the case of 
a scholarship ; but in the absence of any other legal remedy 
quo tvarranto would seem to be applicable. 

The next, and what I consider the most important point 
in this case, is whether the Rev. James Home Darrell, the 
father of James Home Da.rrM the younger, was domiciled in 
the Island of Barbados, and, therefore, in accordance with the 
86th section of the Education Act, 1878, the said James Home 
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THORNE Dairell, the younger, had been properly elected to the 

c. scholarship. Accoi'diug to Wharton's Law Lexicon by the 

BOARD OP term ' domicil ' is meant the place where a person lives, or has 

EDUCATION his home. In this sense the place where a person has his actual 

AND residence or inhabitancy is sometimes called his domicil. In 

DARREIL. a stringent legal sense, that is properly the domicil of the 

person, where he has his true, fixed, permanent home, and 

principal establishment, and to which, whenever he is absent, 

he has the intention of returning {animus revertendi.) Two 

things then must concur to constitute domicil ; first, residence ; 

and, secondly, the intention of making it the home of the 

party. There must be the fact and the intent ; for, as Pothier 

has truly observed, a person cannot establish a domicil in 

a place except it be aiiimo et facto. 

From these considerations and rules the general conclusion 
may be deduced that domicil is of three sorts ; domicil by 
birth, domicil by choice, and domicil by operation of law. 
The first is the common case of place of birth, the second is 
that which is voluntarily acquired by a party ; the last 
is consequential, as that of the wife arising from marriage. 
Story's Conflict of Laws, s. 46. The best definition, as 
applied to an acquired domicil, is — that place in which 
a man has voluntarily fixed the habitation of himself and 
family, not for a mere special or temporary purpose, 
but with the present intention of making a permanent 
home, until some unexpected event shall occur to induce 
him to adopt some other permanent home. Lord v. Colvin, 
4 Drew 306. '28. L. J. Ch. 361. The following case is in point. 
A domicled Scotchman married in Scotland and cohabited 
with his wife in Scotland. On discovering her infidelity, he 
broke up his establishment in Scotland, and took up his resi- 
dence in the neighbourhood of London. He remained a sleeping 
partner in a firm, whose business was carried on in Scotland, 
• he continued his subscription to a club in Glasgow and re- 
tained possession of a shooting lodge in Scotland, of which he 
held a lease. He engaged in no pursuit in England, and he 
acquired no residence in his own right in England. Six years 
after leaving Scotland he instituted a suit in England for 
dissolution of marriage, on the ground of his wife's adultery in 
Scotland. At the trial he stated that he bad come to 
England with the intention of making it his permanent 
home, and that he had no idea of returning to Scotland. 
Held that, although the fact of his residence in this 
country, and the way in which it arose would not be 
enough to enable the Court to come to the conclusion that he 
had made England his domicil, yet, in the absence of circum- 
btances tending to discredit his oath, the Court was bound to 
accept his statement as to tlie intention ^\'ith wliich he had left 
Scotland and come to Euglaiid : that he had therefore acquired 
an English domicil, and that the Court had jurisdiction 
to entertain the suit. Wilaon v. Il'i/.sou 41. L. j. Prob. and 
Mat. 74. 
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Til delivering judgment in the above case Lord Penzance thorne 
t^ays : " Now 1 adopt tlie language of Lord Westbury in the v. 

case of Udyiy v. Udnij L. R. L So. and D. ill. Domicil of board oi'" 
(-•hoice is a conclusion or inference, which the law derives from education 
the fact of a man fixing voluntarily his sole or chief residence and 
iu a jjarticular place, with an intention of continuing to reside darreI/L. 
there for an unlimited time. This is a description of the 
circumstances Avhich create or constitute a domicil, and not 
a definition of the term. There must be a residence freely 
chosen, and not prescribed or dictated by any external 
necessity, such as the duties of office, the demands of creditors 
or the relief from illness , and it must be residence fixed, not 
for a limited period, or particular purpose, but general and 
indefinite iu its future contemplation. It is true that residence, 
originally temporary, or intended for a limited period, may 
afterwards become general and unlimited, and in such a case, 
so soon as the change of purpose, or anvmus manendi, can be 
inferred, the fact of domicil is established. ... It seems to 
me, therefore, that what the Court has got to ask itself 
is this: Assuming that the mere circumstances attending 
Ills residence in England, if the man were dead, and we know 
nothing of his intentions, except what we could gather from 
that evidence — assuming that that would not be sufficient to 
enable the Court to arrive affirmatively at the conclusion that 
he had adopted an English domicil, still when you have the man 
here, and when he sweai-s that that was his intention, the 
question which the Court has to ask itself is, why should it 
not believe him V The Court must take his word, but not as 
conclusive proof of it, and if there are circumstances in the case 
which tend to show that what he says is not true, nor likely to 
be true, that might shake the conclusion at which the Court 
would arrive. Therefore, the question is here not so much 
whether the circumstances of his English residence tend to 
prove English domicil, as whetlier. the man swearing to his 
intention to acquire an English domicil, there are such circum- 
stances on the other side as would warrant the Court in 
throwing over his oath and disbelieving him." Lord Westbury, 
in giving judgment in Bell v. Kennedy L. R. I. Sc. D. 307, says : 
' We know very well that succession and distribution depend 
upon the law of the domicil. Domicil, therefore, is an idea of 
the law. It is the relation which the law creates between an 
individual and a particular locality or country. To every adult 
person the law ascribes a domicil, and that domicil remains his 
fixed attribute until a new and different attribute usurps its 
place. Now this case was argued at the bar on the footing that 
as soon as Mr. Bell left Jamaica he had a settled and fixed inten- 
tion of taking up his lesidenee in Scotland. And if, indeed, 
that had been ascertained as a fact, then you would have had 
the animiis of the parly (-loarly domonstriitod, and the factum., 
which alone would remain to be proved, would in fact be 
proved, or, at least, ^vould result immediately upon his arrival 
in Scotland.' So tliat, according to Lord Westbury's view, the 
true enquiry is, 'had he this settled purpose when he left 
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THORNK Jamaica? According to his view, therefore, if a man leaves the 

V. country in which lie is domiciled with the settled view and 

BOARD OF intention of taking up his permanent abode iu another country, 

EDUCATION and arrives in that country and commences to take up that 

AND abode, that constitutes a change of domicil." 
DARRELL. rpj^g j^^^ Jrwies Home Darrell entered the Wesleyan 

Ministry in 1858, and, after labouring in various Circuits, in 
each of which he remained for a longer period than 3 years, he 
was, in 1882, appointed to St. Eustatius, the appointment to take 
place after the West Indian Conference of 1885. On his objecting 
to go to St. Eustatius, and asking to be appointed to a circuit in 
Barbados, he was appointed to the Bethel Circuit in Barbados. 
In his affidavit he swears that it was his intention at the time 
of asking to be appointed to a circuit in Barbados, and has 
been ever since that time, and is now, to make Barbados his 
home ; and, further, that in carrying out that intention he has 
no fear of being compelled to sever his connections as a minister 
in the Wesleyan Church, but ho asserts emphatically that it is 
his intention to remain iu Barbados, even if by so doing he has 
to retire from the active work of the ministry. In the first 
term of 1885 he sent three of his boys to Harrison College to be 
educated, and intends to send two more next year. He further 
swears that he has no intention of returning to Turk's Island, 
(his aomicil of origin), which he has not visited for the last 25 
years. He does not seem to have mentioned his intention to 
any person ; at least he does not produce any affidavit of any 
person to whom he mentioned it ; but he swears that in 1885 he 
was offered an appointment in Trinidad, which he declined, as 
he wished to remain in Barbados, and that he declined invita- 
tions to go to St. Kitt's and Nevis, within the last two years, on 
the ground that he did not intend to leave Barbados. For the 
last 5 years he and his wife and children have resided contin- 
uously in Barbados. The statement that the Rev. J. H. Darrell 
declined to go to Trinidad in 1885, or that he declined to go 
to St. Kitt's or Nevis is not corToborated, and rests solely on 
his own affidavit. Mr. Edivard Hamlet Weeks, in his affidavit, 
made in this case, paragraph 12. says," Sometime before the 
last meeting of Conference, which took place in February of 
the present year, I had a conversation with the said James 
Home Da rrell with reference to various matters of business to 
be transacted at the said Conference, and. on my asking him 
whether he thought the said Conference would allow him to 
continue to hold office in Barbados for another year, he replied 
he hoped they would do so, as he was desirous that his son 
should be allowed to compete for the Barbados Scholarship 
for the current year, and that if he should be ordered away 
his son would not be competent to do so,"' and in paragraph 13 
he says, "and I am informed and verily believe that at the said 
Conference held in February of the present year the Draft or 
Stationing Committee recommended that the said Rev. James 
Home Darrell should be removed from this Island to a circuit 
in some other We.«t Indian Colony, and at the urgent request 
of the said Rev. James Home Darrell, who stated that he had 
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a parbiculai' reason for wishing to remain in Barbados for thorne 
a further psriod, as well as at the request in that behalf of the i'. 

Rev. George SargeiDiL the Presldenc of the Conference, the board ok 
Conference re appointed the said Rev. James Home Darrell to education 
the Bethel Circuit for a- further period of one year, on the and 
express understanding that he would be removed from Barbados darrbll. 
at the expiration of such year." The Rev. J. H. Darrell 
in his affidavit emphatically asserts that the contents of 
paragraph 12 of Mi\ WeeliA\ affidavit are absolutely untrue, 
and further states that early in February a paper was printed 
and circulated in Bridgetown, Barbados, called the " Wesleyan 
layman," which contained, in addition to several false and 
abusive statements respecting him an article urging on the 
Conference to remove him from the Bethel Circuit, and that he 
had every reason to believe that Mr. Weeks was one of the 
chief promoters of that paper. He adds that Mr. Weeks was 
also prevented by him a few months since, from taking the 
pulpit of one of the country chapels in his Circuit as a substitute 
for one of his local preachers. As to paragraph 13 of 
Mr. Weeks's affidavit Mr. Darrell says that the statements 
contained therein are absolutely false and without foundation, 
that he was at the Conference in February of the present year, 
and was on the Stationing Committee referred to in 
Mr. Weeks's affidavit, both as Secretary to the Conference 
and as Representative of the Barbados District to the Station- 
ing Committee. He positively asserts that, so far from the 
Committee recommending that he should be removed from 
Barbados, they did not even recommend that he should be 
removed from the present Circuit thei-ein ; in fact, in the very 
first draft of stations prepared by the said Committee his 
name appeared against that of his present Circuit, and was 
never removed therefrom, nor was any suggestion made to 
remove it therefrom. He also asserts that neither he nor the 
Rev. George Sergeant, the President of che Conference, request- 
ed that he should be allowed to remain in Barbados for any 
particular reason, and he further asserts that he was not 
appointed to the Bethel circuit on the express understanding 
that he should be removed from Barbados at the expiration of 
the year. Rev. George Sargeant, the President of the West 
Indian Wesleyan Conference, in an affidavit sworn to on the 
22nd March 1890 says: "With reference to paragraph 13 of the 
said affidavit of the said E. H. Weeks I assert that it is not true 
that at the Conference held in February of the present year 
the Draft or Stationing Committee recommended that the said 
Rev. James Home Darrell should be removed from this Island 
to a Circuit in some other West Indian Colony, and at the 
urgent request of the said James Home Darrell who stated 
that he had a particular reason for wishing to remain in 
Barbados for a further period, as well as at the request in that 
behalf of myself, the Conference re-appointed the said James 
Home Darrell to the Bethel Circuit for a further period of one 
year on the express understanding that he would be removed 
from Barbados at the expiration of such year." If these two 
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THORNB paragraphs iu Mr. Wet'ls's affidavit were true, tliey would 
V. shew tliat Mr. Darrell could not have had the intention of 

BOARD OF residing permanently in Barbados ; but as to paragraph 12 Mr. 

EDUCATION Darrell denies the truth of it absolutely, and gives what seems 
AND to be good reason for Mv. Weeks's having a hostile feeling 

darrelIj. towards him, and that he was not on friendly terms with him 
for a considerable time before the Oonfereace, nor has he been 
so since. As to this paragraph we have oath against oath, Mr. 
Darrell being an interested party and Mr. Weeks havi]ig 
apparently a hostile feeling against Mr. Darrell, and 1 do not 
feel disposed to believe Mr. Weeks's affidavit rather than that 
of Mr. Darrell as to the alleged conversation between them, 
especially as the statements in par'agraph 13 of Mr. Weeks's 
afSdavit are recklessly made, if not untrue to the knowledge 
of Mr. Weeks. As to that paragraph Mr. Weeks only deposes 
to what he is informed and believes, and he is contradicted, 
not only by Mr. Darrell, who was present, but by Mr. Sargeant 
who, as President of the Conference, mnst be considered the 
best authority on the point. I therefore regard paragraph 13 
a.s being untrue in every particular. 

It results from this evidence that Mr. Darrell, the father, 
came to Barbados on his appointment to the Bethel Circuit, 
and has since resided iu Barbados with his wife and family, 
and placed several of his sons at Harrison College to be 
educated. In all this there is not enough to prove that lie is 
domiciled in Barbados ; indeed, taking into consideration that 
Wesleyan ministers are appointed every year to a circuit, that 
the usual period for their holding their appointments is throe 
years, though in fact they often hold them for much longer, 
and that they are liable to be removed at the end of any one 
year, the natural inference would be that he could hardly have 
formed the inteution of residing in Barbados permanently and 
retaining his position in the ministry ; but he says in his 
affidavit that he, having abandoned his domicil of origin 
(Turks Island), did form the inteution of residing permanently 
in Barbados, and went there, being appointed there at his own 
request, in pursuance of that intention, and that he intends to 
live there permanently even though he should by so doing 
liave to retire from the active work of the ministi'y. I think 
that the Rev. J. H. Darrell having sworn in his affidavit to his 
intention of residing permanently in Barbados, there are not 
such circumstances on the other side as would wa.rrant the 
Cotirt in throwing over his oath, and disbelieving him, and that 
the Court is bound to hold that he was domiciled in Barbados, 
and that his son was properly elected to the scholarship. 

I am therefore of opinion that the judgment of Sir 
William Conrad Reeves, discharging the rule of the 10th day of 
October 1890, should be confirmed, and this appeal dismissed. 

Child, C. J. St. Lucia. This was an appeal from the 
decision of the Chief Justice of Barbados wherein he refused to 
make absolute a writ of inaiidumiis commanding the Education 
Board to award the Barbados Scholarship to the appellant 
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Alfred Athiel Tliorne, in aceoidance ^vitli the Education Act thorne 
of 1878, and the rults and ipgulations for the Barbados v. 

Scholatsliip made and published tliereunder bj' the Education board OF 
Board. Tlie facts are shortly as L'ollow : education 

In 1878 an Education Act was passed in Barbados by ^^^ 
virtue of sections S7-69 of whicli a Scholarship was established DARRBLL. 
under certain conditions. The material parts of the sections 
are the following : — 

In order to further develop the higher educational interests 
of this Island, and to encoura ge youths, who may shew 
promise, in the prosecution of their studies, by enabling 
them to complete their education at an English University, 
four scholarships, to be called the Barbados Scholarships, 
each of the annual value of £175, and tenable for four 
years at either Oxford or Car>bridge, shall be established 
l3y the Education Board, one to be competed for annually ; 
and the Board is authorised to make rules and regulations 
for the admission of carrdidates, for the character and conduct 
of the examinations, and for the terms and conditions on 
wliich the scholarships shall be held. 

The examinations are to be held under the direction of the 
Education Board by papers sent from England, and the 
scholarships shall only be awarded to youths, who are either 
natives, or the sons of a native, or of a person dorrriciled in 
this Island, and who shall, on the examirration, attain such 
a standard of proficiency as prevails generally at the Colleges 
of Oxford and Cambridge in respect of examinations for open 
scholarships and exhibitions. 

In virtue of the powers conferred on them by this Act the 
Education Board, on the 9tlr June 1890, published a notice in 
the Official Gazette of Barbados stating that the examination 
for the current year would be held at the Public Buildings, 
and begin on the 7th July. The examination was attended by 
the appellant, Alfred Athiel Thorne, by James Home Darrell, 
and by others as candidates, arrd, in the result, the scholarship 
was awarded to James Home Darrell, Alfi ed Athiel Thorne 
being next in order of merit. After the examination and 
award the appellant discovered that Rev. James Home Darrell, 
the father of the successful candidate, James Home Darrell, 
was a native of Turks Island, that the mother was a native of 
the Bahamas, and that James Home Darrell, the younger was 
himself born in the Island of Montserrat, arrd that the Rer. 
Jaines Home Darrell has been resident in Barbados for not 
more than six years. Accordingly, the appellant, on the 19th 
September 1890, wrote a letter to the Education Board 
calling attention to the fact that he was highest in order 
of merit of all the carrdidates, who were either natives, or 
the sons of a native, or of persons domiciled in Barbados, and 
demanding that the scholarship shoirld be awarded to him, in 
accordance with section 5 of the regulations of the Barbados 
S cholarship made and published by the Education Board. To 
that letter he received no answer, and on the 30th Septeirrber 
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THORN K 1890 he delivered to the Acting Secretary of the Board a formal 

r. notice and demand, requiring that the scholarship should be 

BOARD OF awarded to him, and giving the Board notice that, if they did 

EDUCATION not accede to his demand, he would forthwith apply to the 

AND Court of Queen's Bench, or of Common Pleas, for a Mandamus 

DARBELi. to compel the Education Board to award him the Barbados 

Scholarship according to laAv. 

On the 10th October, in accordance with his notice and 
demand, application was made to the chief justice for a rule 
nisi to shew cause why a mandamus should not go command- 
ing the members of the Board of Education to award the 
Barbados Scholarship to the appellant. The rule was granted, 
and the matter came on for argument on the 24th November, 
when judgment was reserved by the Chief Justice, and deliver- 
ed by him on the 1st December. In that judgment, a very full 
and exhaustive one, the learned chief justice went into all the 
questions and points of the case, and decided to discharge the 
rule. 

An appeal was entered for this Court, and the question 
now for our opinion is whether the rule of the 10th October 
1890 ought to have been discharged, or ought to have been 
made absolute. 

The learned chief justice who heard the argument in the 
Court below, decided not to make the rule for a m,andamus 
absolute on the ground that Thome, the appellant, had not 
adopted the proper and legal course in moving for that writ, 
because he had other remedies of which he could avail himself. 
He says in his judgment : " The object of this writ (mandamus) 
is not to supersede legal remedies, but only to supply the 
defect of them. It is not, however, a writ of right, for it is 
the absence or want of a specific remedy which gives the Court 
jurisdiction." He quotes in support of this proposition the 
following cases : Reg v Registrar of Joint Stock Companies, 
L. R. 21 Q. B. D. 131 ; Rex v the Bishop of Chester. 1 T. R. 396 : 
Rex V Mayor of Colchester 1 M. & S. 101 ; Rag v the Mayor and 
Burgesses of Chester 2 T. R. 259 ; and sums up the whole thus : 
" On the authority of this great body of decisions by the court 
of Queen's Bench it may be safely laid down that mandamus is 
the proper proceeding to enforce an election or admission to 
a vacant office ; quo warranto to try the title of a person, say, 
a rival candidate, by whom the office is filled de facto." 

We may take it, then, that the opinion of the court below 
was that the appellant's proper remedy, if he was aggrieved 
by the action of the Education Board in awarding the scholar- 
ship to Darrell, was by a writ of information in the nature of 
quo warranto. 

The learned counsel for the appellant argued that quo 
warranto was not the proper remedy, and that, there being no 
other way of obtaining redress, a mandamus should go, and 
he divided bis argument into five heads, 
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(1) The Barbados Scholarship was not a public office, or an thornb 
office at all, but merely a gift, and therefore quo ivarranto v. 

was not available ; quo warranto being a writ or information board op 
issuing from the Court of Queen's Bench calling upon a person, education 
or body of persons, to shew by what warrant they exercise and 
a public office or privilege. DABRBLL 

(2.) If it be conceded that quo zvarranto is not available, 
then the only remedy is by mandamus. 

(3.) At this stage of the proceedings, supposing quo tvar- 
ranto cannot lie, and mandamus is the proper remedy, the 
Court should issue the writ without going into the merits of 
the case on the point of domicil, and that question should be 
tried by action before a jury on a feigned issue. 

(i.) If the Court considers that the affidavits establish that 
Mr. Darrell is not domiciled in Barbados, then, even if the 
place be an office, the election to the office is void, and manda- 
mus should go to fill the place. 

(5.) The facts, as disclosed in the affidavits, go to shew 
that Darrell had no domicil in Barbados. 

The first argument advanced by the learned counsel is the 
most important one, and requires to be examined carefully. He 
urged that the Barbados Scholarship is not an office constituted 
by Act of Parliament, the duties attached to it are not legal 
ones, and no action could lie against the holder for misfeasance 
or neglect of duty. Cowell, as quoted by Wharton in his Law 
Lexicon, gives the definition of office as •' That function by 
virtue whereof a person has some employment in the affairs 
of another, whether judical, ministerial, legislative, municipal, 
ecclesiastical, etc." 

Blackstone has it that an office is a species of incorporeal 
hereditament, and consists in the right to exercise a public or 
private employment. 

Counsel for the appellant contends that the Barbados 
Scholarship cannot be an office, but is merely a gift. This view 
I cannot be induced to take. It is true that the money, £175 
a year for 4 years, given by the Government, is a gift, but it is 
not an unconditional one, and is only the beginning of what, 
I think, may justly be termed an office, and from the nature of 
its condition a public one. The person who gains the scholar- 
ship receives it in public, and goes from Barbados to Oxford or 
Cambridge, as in a manner the representative of the Education- 
al advantages of the colony. He enjoys the office publicly, 
and his enjoyment can be cut short by the Education Board 
here, if he misbehaves himself. The learned judge who heard 
this case is very emphatic on this point. He says, and I 
entirely agree with him, " The scholarship is created by an 
Act of the Legislature. The competition for it is on public 
grounds, and the successful candidate has a grant paid to him 
out of the Public Treasury. I cannot imagine any office which 
more concerns the public, and if it does concern the public it is 
a public office." 
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THOBNE The learned counsel quoted no cases in support of this 

T'. argument on the other side, and I cannot say that his conten- 

BOARD OF tion had enough weight to cause me to reverse the decision in 
EDUCATION the Court below. 

^^^ It is therefore my opinion that the Barbados Scholarship 

DARRELL. jg g^ public orflcB, and that the appellant's proper remedy, if he 
felt aggrieved, was by an information in the nature of a quo 
ivarranto, and not by tnandcmius. 

Holding this opinion I need not enter into the merits of 
the case, or the question of domicil, which may possibly be 
gone into on some other occasion. The rule for a mandanius 
must be discharged, and the judgment of the Court below 
affirmed, but under the circumstances of the case I am of 
opinion that no order should be made as to costs. 



GRENADA, 1893. 

GARRAWAY Appellant. 

ROBERTSON, WIFE, ET AL ... Respondents. 

Will — Devise Vested or Contingent — Divesting — Lapse — Legal 
estate in trustees — Death of devisee under 21, and tvithout 
heirs — Question whether his interest ivent to survivors, or 
escheated — Held a vested interest and no escheat, as legal 
estate in trustee. 

The Court (Reeves, C.J., Barbados, Trapford, C.J., St. 
Vincent, and Child, C.J., St. Lucia,) delivered the following 
judgment : — 

This is an appeal from the judgment of the chief justice 
of this colony in a case heard and argued in the Supreme Court, 
where an action was brought by the present respondents 
against the appellant, Thomas Samuel Garraway, executor and 
trustee of the will of John Langdon, senior— the object of the 
action being to establish their title to one undivided moiety, in 
fee simple, of two plantations in this island, the said two 
plantations having being devised by the will of the said John 
Langdon to John Langdon, junior, and his brother James 
Langdon, and their heirs, as tenants in common. Immediately 
following the devise just mentioned there is this clause in the 
will: "And I direct that such of the annuities and legacies 
hereinbefore bequeathed or devised, as shall lapse or fail by the 
deaths of any of the legatees or devisees in my lifetime, or 
otherwise, shall, so far as the same may change or affect any 
real estate, lapse or fail for the benefit of the survivors, or 
survivor of my said children, and not of my heir." The 
testator in direct terms at the commencement of ^ his will 
appoints three persons members and trustees of his said will, 
and he devises and bequeaths all the real and personal estate 
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V. 
ROBERT- 
SON, 
WIPE, 
ET AL. 



to which he might be entitled at his decease to his said trustees garraw'y 
and their heirs upon the trust mentioned, whicli involved 
active duties to be performed by the said trustees, at any rate 
until the youngest of his children named in the will attained 
the age of twenty-one, when, perhaps, the trusts would have 
been executed, and the estate of the trustees have terminated. 
Garrmcay, the appellant, was, it would seem, the only one of 
the trustees that accepted and acted in the trusts of the will, 
and he so remained the sole trustee at the commencement of 
the present action. The respondents' ground of action was 
that, readinft the devise to James and John Langdon we have 
above set out in connection with the clause immediately 
following, and having regard to the general scheme of the will, 
the true construction is that if either of the devisees died 
under twenty-one, his share in the real estate mentioned was 
to go and be divisible, in equal portions, amongst the surviving 
children of the testator. It so happened that John Langdon 
died under 21, and the Attorney General of this island, holding, 
as he argued before us, that the devise conferred at once the 
legal estate upon the devisee, Johyi Langdon, and that by his 
death under age and having no heirs, he being illegitimate, 
there was an escheat to the crown, applied to the court, after 
the action was commenced, and got an order making him 
a party to the suit. Besides him, anothei" person named 
Remvick was, on a similar application to the coiirt, made 
a party also, he having, as he alleges, purchased the share in 
one of the two estates mentioned, to which one of the surviving 
children of the testator was presumably entitled upon the 
death under age of the aforesaid John Langdon. And the said 
defendant Remvick, along with his statement of defence, on the 
ground just stated, eounterclaimed by joining with the plain- 
tiffs in claiming a construction of the will of John Langdon, 
senior, and a declaration of the. interests taken by the plaintiffs 
in the estate devised by the said will to the deceased John 
Langdon, junior. 

The court, in the result, decided in favour of the plaintiff's, 
and decreed that, at the death of the intestate, he being under 
age, his estate and interest in and to the Preference and Heath 
Vale plantations passed to and became vested in the plaintiff's 
and their brother James Langdon ; and that the defendant 
Garratvay was to account to the plaintiffs for the lents and 
profits of the said John Langdon's share in the said two plan- 
tations from the date of his death. Hence this appeal. We 
may at once mention that the testator, at the time of his death, 
had five children, all of whom survived him. They are named 
Amelia Mary Langdon, Mary Langdon, Louisa Amelia Lang- 
don, James Langdon and John Langdon. Of these children 
Louisa Amelia Langdon alone was legitimate. Mary Langdon 
intermarried with James Ocellus Robiiisott, one of the respond- 
ents. Amelia Mary intermarried with Robert Armstrong Chi- 
chester, another of the respondents, and Louisa Amelia Lang- 
don, testator's heiress at law, intermarried with one Henry 
John Sparks, who died in 1887. 
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GABBAW'y AVe come uow to deal with the real question involved in 

V. this appeal, and we shall proceed to state briefly the general 

ROBERT-' scheme and scope of the will, and thereby lead up to a general 

SON, understanding of the intention of the testator, as that inten- 

WIFB, tion is to be collected from the words employed by himself. 

BT Ali. Parke J. hi Doe d. Ov:iUim v. Givillim 5. B & Ad. .1 29, says : " In 
expounding a will the court is to ascertain, not what the 
testator actually intended, as contradistinguished from what 
his words express, but what is the meaning of the words he has 
used." And in another case in the House of Lords Lord Cran- 
woRTH said : " It is not the duty of a court of justice to search 
for a testator's meaning, otherwise than by fairly interpreting 
the words he has used." It is another cardinal rule that, in 
construing a will, the words and expressions used are to be 
taken, generally speaking, in their ordinary, proper, and 
grammatical sense ; and it is essentially a rule that technical 
words and expressions must be taken in their technical and 
legal sense, unless, as Mr. Paterson reminded us, a clear inten- 
tion can be collected to use them in another sense, and that 
other sense can be ascertained. Now, we gather from the will 
that the testator was possessed of, or entitled to, a share in a 
plantation called Observatory, that he was possessed of the 
entirety of two others called Mariheau and St. Cyr. He was 
likewise seised of an estate named Crochu, and of a dwelling- 
house standing on lands in the town of Grenvillc. And, finally, 
he was also possessed of two other estates called Preference 
and Heath Vale. The testator sets out by giving an annuity 
to a widow mentioned of twelve pounds for her life, and another 
annuity of ten ijounds to another party, and these annuities are 
made a charge upon the rents and profits of Observatory 
estate. He ijlaees a similar charge upon the Mariheau and 
St. Cijr estates. He devises all his interests in the Mariheau 
and St. Cyr estates subject to the charges already mentioned, 
to his daughter "Louisa Amelia, and her heirs" in those crisp 
terms. Immediately following he devises all his interest 
whatsoever in Crochu esta.te, and a dwelling-house in the town 
of Grenville to his daughters, Amelia ATary Langdon and Mary 
Langdon "and their heirs, as tenants in common." A devise 
equally technical and crisp. Immediately following he devises 
all his half share and interest in the plantation Observatory, 
subject to the charges already mentioned, and also all his right, 
title and interest in Preference Siu.d Heath Vale estates to his 
two sons " James Langdon and John Langdon, and their heirs 
as tenants in common." It is to be observed that each and 
every one of the devises is expressed in clear technical language, 
and neither of them, it is to be remarked, is in itself hampered 
by any condition, either precedent or subsequent. In each 
case the devise is to A, B, or C, and his heirs, or to A, B, or C, 
as the ease may be, and his heirs, as tenants in common. But 
whilst these devises are so made, giving to each and every one of 
his children an absolute interest in fee simple in specified 
lots of his real estate, he devises to his trustees and their heirs 
all his estate real and personal, and he directs and empowers 
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them to apply all, or any part, of the income avisinfj from his GABRAW't 
said real estate, that is manifestly the entirety of his real v. 

estate, for the maintenance and education of his daughters, ROKERT- 
naming them all, and his sons Jcuiies and John ; and the trustees son, 
are directed to invest and accumulate the unapplied income wipe, 
and residue of his estate, real and personal, for the benefit of bt ai^. 
his said children, upon their respectively attaining 21, or being 
females, shall marry ; and then he defines the proportions in 
which those accumulations should go, showing that his 
intention was to divide his estate, both real and personal, 
equally amongst his daughters and his sons. We must say 
that it is not at all an ill df-awn will, and there seems to us to 
be no difficulty in construing it. 

The question turns upon tlie construction of the devise to 
James and John Lnngdon.. We Avill repeat the substantial 
terms of that devise. It is — "I also devise and bequeath all my 
half share and interest in the sugar plantation called 

Observatory, and a;lso my right, title, and interest in 

Preference estate and Heath Vale estate .... to my said two 
sons James Langdon and John Langdon" and their beirs, as 
tenants in common. These words fully and completely give 
an absolute estate in fee simple to the two devisees, subject to 
the equally clear legal estate of the trustee, so that by the 
terms of the devise, James and John Langdon took an equitable 
estate, as tenants in common, coextensive with the legal estate 
of the trustee. They snrA'ived the testator, and the estate they 
took under the will vested in them at once in interest for an 
equitable estate, and upon the termination of the legal estate 
would vest in possession. The case is infinitely stronger than 
that of Doe d. Weadon v. Lea, 3 T.R. 41, because there the 
devise was to L. when, and as soon as, he attained 24, the estate 
in the meantime being given, as here, to trustees to apply the 
rents and profits. It was contended in that case, with some 
show of reason, that there was a condition attached to the 
devise, which had been defeated by the death of the devisee 
under the age mentioned. But Lord Kenyon said there could be 
no doubt about the matter. It had been settled, he said, ever 
since Boraston's case, 3 Coke, (9) followed by Manfield v. Dugard, 
1. Eq. cases, Ab. 195, Goodtitle v. Whitby 1. Burr 228. When or 
so soon as the devisee attained 24, said the learned judge, only 
denoted the time when the beneficial interest was to accrue. 
The limitation itself was an absolute interest ill fee. It follows, 
therefore, that if the devise to Johji Langdon had been "when 
or so soon as he attained 21," the estate meantime being given, 
as it is, to trustees, it would have made no difference ; the 
absolute equitable fee would all the same have vested in him 
instanter, and on his death^ under 21, would be descendible to 
his heir, if he had one. Jdlut there is no condition a1; all 
attached to the devise to Jam.es and John Langdon— meiking 
the matter clear and free from doubt. It is contended, 
nevertheless, for the respondents that, though the devise itself 
is absolute to John and James Langdon and their heirs, yet 
that the estate did not vest in the devisees, and would not 
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GARRAW'Y vest at all, in interest or in possession, until tlie youngest of 
V. the beneficiaries attained 21, which was the period defined by 

ROBERT- the testator for the distribution of the rents and profits of all 
SON, the estate accumulated by the trustees, it being argued that 
WIFE, the particular interest given in the meantime to the trustees 
ET AL. operated as a condition precedent to the vesting. And several 
cases in support of that contention were cited by Mr. Lewis in 
the course of his very elaborate argument. We do not pro- 
pose to go into all of those cases, but shall deal with the 
strongest of them, as it seems to us. That case is Re Qrim- 
shaw's Trust, L.R., 11 Uh. Div. 406. There the testator gave the 
trustees money upon trust to pay the income unto A. B. and 
his wife during their joint lives, and to the survivor for life, 
and, after the decease of the survivor, to apply the income, or 
so much thereof as they should think proper in the maintenance 
and education of their children during their minorities ; and at 
21 to pay and divide the principal sura, with the accumulations, 
equally among such child or children, &o. Two of the four 
children of A, B. died infants, and one child attained 21, and 
died intestate. Held, that the shares of the children did not 
vest until they attained 21, and that the surviving child who 
had attained 21 and married, was entitled to the deceased 
children's share. To commence with, the question in the case 
cited turned upon a gift of personal estate, respecting which 
the rule with regard to vesting has been held to be different. 
One of the leading cases on that point is James v. Wyndford, 
1 Sm. & G, 40, and the question there turned upon the vesting 
of both real and personal estate. In that case, as in the one 
before the court, there was a devise and bequest to trustees of 
real and personal estate, coupled with a devise of the same 
estate to certain devisees and legatees, and the question was 
whether the entire estate vested at once in the beneficiaries, 
or whether the vesting was suspended until the trust came to 
an end. The court held that it is immaterial that the benefi- 
cial interest, during the intermediate period, is partly undis- 
posed of, as if the devise be to trustees in trust to apply so 
much of the rents and profits as they should think fit towards 
the maintenance of A. during his minority. The Vice Chancel- 
lor said, "The principle of i?orasfo?i's case is that an interme- 
diate interest carved out does not prevent the vesting, 
whether it be so carved out for the benefit of the devisee, or 
for any other person, and whether it exhausts the whole 
intermediate rents and profits, or only a part." But the rule 
is different with regard to personal estate, for we find the Vice 
Chancellor saying, in the same judgment, " No doubt if it were 
a gift of personal estate merely, and the intermediate income 
was not given at all to the legatees, or only a part of it to the 
legatees, the words importing a condition precedent would pre- 
vent the vesting. But it is well settled that, as to real estate, 
the purpose for which the intermediate rents and profits are 
carved out does not prevent the vesting." We imagine after this 
that there cannot be the shadow of a doubt that the devise 
under the will of the testator vested the real estate at once in 
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James and John Langdon. The question then is— Whether garraw'y 
there is anything upon the face of the will that can reasonably 
be held to amount to a contingency which divests that estate 
out of either of them. The case for the respondents is that 
the estate, in any event, is divested in case of the devisee dying 
under 21, and for that contention they rely upon the clause in 
the will immediately following the devise in question. We 
have already cited that clause. It is contended that when the 
testator alludes to "annuities and legacies" in this clause, 
what he means is, " devises ; " and, moreover, that by lapse or 
fail he means not alone by a devisee " dying in his life time," 
but that the use of the word " otherwise " is intended to meet 
the contingency of any devisee who, in any case, should die 
imder 21. It is conceded that it sometimes happens that a 
testator might use the word " legacies " or it may be 
"annuities," when the context leaves no doiibt that he means 
devises and vice versa, and, in such case, the court will give 
effect to the intention of the testator as in Hardacre v. Nash, 
5 T.R. 716, cited by respondent's counsel. But in the present 
instance there is no ground that we can see for imputing to this 
testator confusion of language in using the words "legacies or 
annuities " when he means devises. The words " annuities or 
legacies," occurring in the clause in connection with lapse from 
death during testator's lifetime or otherwise, may very well, 
without any violence of construction, be held to apply to a 
lapse of the gift of the unapplied surplus of the rents and 
profits made payable at 21 to each of the children, or at mar- 
riage in the case of females, because the trustees have a discre- 
tion to apply all, or a part, in maintenance and education mean- 
time, and there is no gift over of the said surplus, rents, and 
profits in case of death under 21. The gift under the cii-cum- 
stanees may be held to be contingent, and would lapse in case 
of death under 21. This point, says the learned judge in his 
judgment, was not raised at the hearing, and we fear we have 
nothing to do with it in this appeal. But as to the real estate, 
expressly and in terms devised, which is the point, the question 
is, looking at the limitation to James and John Langdon, and the 
language of the clause following, whether it is not as clear 
as language can make it that the testator means what he says in 
the clause. He is guarding against the event of any of the 
devises or bequests contained in his will lapsing by the death of 
any of the devisees or legatees in his lifetime, or otherwise — that 
is lapsing or failing from any cause whatsoever. Now the word 
lapse is one which has a well understood legal meaning. It is 
the failure of a devise by the decease of the devisee in the 
testator's lifetime, or because the devise is one not recognised 
by the law ; and in case of lapse, the estate goes to the heir. 
The testator guards against this. He knows what he is 
saying: he, in correct terms, describes what a lapse is, and he 
guards against the ordinary consequences of lapse by declaring 
that the lapsed devise shall not go to his heir, but be divisible 
amongst all his surviving children, except the heir. But the 
clause in question in no way affects the devise to James and 
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GARBAW'Y John Langdon, because that devise has not lapsed or failed to 
take effect, whatever might be said about the gift to Johrf 
Langdon of the unapplied rents and profits. Moreover, it is 
settled doctrine that where an express estate is given, as it 
certainljr is to John Langdon, it shall not be 'defeated by 
subsequent words of an equivocal character from which a 
difl'erent estate is only to be collected. 

Now we have said, in effect, that the testator, in the clause 
relied upon, has himself clearly interpreted the word " lapse " 
that he uses, by saying that he confines it to the case of 
a devise or bequest failing by death in his lifetime, but it is 
argued that the use of the word " otherwise " expands his 
meaning, and that it covers the case of a devisee, who survived 
him, dying undei 21. And we were much impressed by the case 
oi Lowther T. Bentick h.R. 19 Eq. 166, where a similar word 
occurred in the will. In that case, a fund was given to trustees 
for the benefit of the first cestui que trust, he to receive the 
annual income, the capital to go to such of his children as he 
should appoint it to, and in default of appointment, to his 
children in equal shares. But the will empowered the trustees 
to apply a moiety of the fund for the advancement or prefer- 
ment, "or otherwise for the benefit," of the cestui que trust in 
their discretion. The trustees were willing to apply a moiety 
in paying oif the debts of the said cestui que trust, the interest 
on which swallowed up all the income of the fund. This was 
opposed on behalf of the children, on the ground that the 
benefit intended was not ejusdem generis with " preferment or 
advancement." The Master of the Rolls decided that there 
was nothing in the context so to restrict the word benefit, and 
that applying the money in the manner proposed was not 
doing violence to the terms of the bequest, nor was it 
inconsistent with the intention of the testator. But, in the 
case now before this colirt, the respondent's contention dis- 
tinctly does violence to the limitation in the will. The devise 
in clear technical language confers an absolute fee simple, 
which it is sought to defeat by the very equivocal language of 
the clause following the devise, which clause clearly points to 
the event of any devise in the will lapsing or failing from any 
cause, and provides for that event. AS a matter of fact and of 
law the devise to John Langdon has not lapsed or failed at all, 
but took effect immediately the testator died as an indefeasible 
equitable estate in fee. 

The only substantial question that remains is — whether 
there is an escheat of the property by the death of the devisee 
John Langdon intestate and without heirs. This, of course, 
depends upon the question whether the estate he took was 
an immediate legal estate in fee, or whether the legal estate 
in possession was postponed to the termination of the 
legal estate, if any, of the trustee. The Attorney General, 
in a very able argument, contended that the legal estate 
vested at once in John Langdon, for, he maintained, the 
duties cast upon the trustee in no way affected the legal estate, 
and the learned counsel cited several cases to support his con- 
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tention. We confess that we do not agree Avith the Attorney garraw'y 

General. We have alreadj'- said that the trustee took the legal v. 

estate, and we do not thiok there is room for doubt iipon the robert- 

point, because the testator devises and bequeaths all his real son, 

and personal estate to the trustees, and they have imposed wife, 

upon them active duties, the discharge of which necessarily bt AL 

requires that they should have the possession and control of 

the entire estate. The mere fact, says Jarman, that the 

trustees are made agents in the application of the rents and 

profits is sufficient to give them the legal estate. The estate 

of the trustees would cease whenever there was no longer any 

necessity for them to retain it. In no event, in the present 

case, would the legal estate of the trustees terminate until the 

devisees attain 21. John Langdon died under 21, and at that 

time he had only an equitable estate in fee. An equitable 

estate will not escheat by failure of heirs. Mr. Comissiong 

disposed of the point by his citation of the passage from Lewin 

on Trusts which runs thus : — " The determination of the Court 

in Burgess v. Wheate, as followed in more recent cases, is that 

where the owner of the equitable fee dies intestate, without 

heirs, the trustee retains the estate." And the law is laid 

down in the same way in Cox v. Parker, 22. Beav. 1C8, and in 

Taylor v. Haygarth, 14 Sim. 16. The Intestate Estates Act, 

(47 & 48 Vie. Cap. 71) it is conceded, is not ia force in this 

colony, nor is there any similar enactment on the statute-book ; 

therefore the iinavoidable result is that the trustee will hold 

the land discharged from the trust, which has failed, without 

being liable to be called %o account by any one, in respect of 

the estate, real or personal, subsequent to the death of the 

cestui que trust. For all the reasons we have given, we feel 

that there is no course left for us but to uphold this appeal, 

and to reverse the judgment of the court below, which we 

think to be wrong in law. With regard to the question of 

costs, we quite concur in what was said by Mr. Leivis on that 

point, and order that the costs of this appeal, and in the court 

below, on all sides come out of the estate, which has fallen to 

the personal benefit of the trustee, Mr. Gai'raway. 
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Ejectment —Statute of Limitations — Tenant by the Curtesey — 
Objections not taken at hearing cannot be taken on appeal. 

The Court (Reeves, C.J. Barbados, Trappord, C.J. St. 
Vincent, and Child, 0,J. St. Lucia) delivered the following 
judgment: — 

This is an appeal from the decision and judgment of the 
judge of the Supreme Court of this colony, in which court an 



170 WINDWARD ISLANDS 

LOGAN action was brought on the 22nd August 1893 by the appellant 
V. against the respondent to recover possession of one moiety 

RICHARD, of certain lauds and tenements known as Prospect Hill, and 
situate in the parish of Saint Patrick. The case was heard by 
the learned judge without a jury ; and, after hearing evidence 
and examining certain documents, ■which were put in by the 
plaintiii" in the course of the trial, he, agreeing in opinion with 
counsel for the defendant, respondent in this court, that plaintiff, 
appellant in this court, had failed to establish her claim, ordered 
a non-suit, which her counsel having declined to accept, the 
learned judge entered a verdict for the defendant. The claim 
of the appellant was founded on a will, dated 18th April, 1839, 
made by one Alexander Lumsden, the younger, and about 
which there is no question. By this will the testator ■ devised 
the said Prospect Hill to three trustees and their heirs, and the 
survivor of them, to hold and stand seised of the property until 
his two children, Sarah Eliza and Alexander, should, respect- 
ively, attain the age of twenty-one, then to vest in them and 
their respective heirs as tenants in common, and not as joint 
tenants. It was not, as far as we can gather from the judge's 
notes of the evidence, proved by any witness produced when 
the testator actually died, or at what dates the devisees respect- 
ively came of age ; but we find it recited in a deed dated 27th 
August 1865, which was put in by plaintiff, and under which 
deed the defendant claims to be entitled to the property in 
question, that the said Sarah Eliza Lumsden attained the age 
of twenty-one years upon the 29th January 1850, w^hen, as is 
also recited in the same deed, the said Eliza Lzmisden became 
possessed of and entered into and upon the said lands. While 
Alexander Lumsden, her brother, who is still alive, deposed at 
the trial that he and the appellant's mother were in possession 
of Prospect Hill before her marriage to a person called Logan ; 
and this witness further proved that he and his sister, the 
appellant's mother, were in possession of the land in question 
in 1857. It is contended for the respondent that the evidence 
of this witness, Alexander Lximsden, does not warrant the 
construction that he and his sister Sarah Eliza were in actual 
possession ; but we are of a contrary opinion, and think that the 
evidence establishes that they were in possession at the date 
mentioned, wherefore, apart from the recitals in the deed, we 
take it to be clear that the appellant's mother was in possession 
of the property up to 1857, and she died in 1861. But the first 
points made in the argument in this court by the respondent's 
counsel, as going to the foundation of the action, were, (1) that 
it was not proved at the trial by the plaintiff that the testator, 
under whose will her njother took, and under which she herself 
claimed, was actually dead ; and (2) that it was not proved that 
the appellant was the only child, and therefore the sole heir of 
her mother, and that there might be an intermediate heir. 

Now, there can be no doubt that in an action of ejectment 
the claimant must show, if he claims under a will, that the 
testator is dead, and also he must prove the due execution 
of the will {Doe d Graham v. Penfold, 8 C. & P. 536) ; and also 
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that nobody else is entitled except himself. The Avill was put 
in and forms part of the ease agreed upon on both sides and 
sent to us, therefore nothing turns upon the will itself. As 
regards the objection that there is no evidence, parol or other- 
wise, of the death of the testator, we do not feel called upon to 
express any opinion upon the contention of the appellant's coun- 
sel that the judge's judgment, he having been judge and jury 
in the case, must be taken as shewing conclusively that he 
considered the death proved, and acted upon that conviction — 
because we distinctly hold, on full and mature consideration of 
the matter, that the objection comes too late in this court. 
The same is to be said with regard to the two or three similar 
points taken by the learned counsel. Whatever might have 
been the particular or cumulative value of these points in the 
court below, if put forward at the close of the plaintiff's case as 
ground for a nonsuit, the point cannot be taken in this court on 
appeal, unless it appears upon the case stated that they were 
taken in the court below. The London Chartered Bank of 
Australia v. White & Blackwood, AS L.J.P.O.C. 75, shews that 
" The Judicial Committee will not entertain grounds of appeal 
which were not taken in the court below." In citing this case, 
we may add that this appeal might have been taken direct to 
the Privy Council, and, if so, of course that tribunal, on referring 
to the case now before us, would have held the said doctrine. 
Moreover, it is a doctrine of law which governs all courts of 
appeal. We find in the case sent up to us, and which manifestly 
binds both parties, because it was settled between them, 
that the grounds on which the defendant's counsel applied for 
a nonsuit were three : — 1 That the plaintiff -was barred by the 
Statute of Limitations ; 2 That there was no evidence that 
Sarah Eliza Lumsden ever entered into possession ; 3 That the 
plaintiff's right of entry did not depend on the death of James 
Wallace Logan, as he never took an estate by the curtsey. 
These, therefore, are the onlygrou»ds on which this appeal can 
be taken as having being argued, and are the only grounds on 
which this court is at liberty to deciiie. What is the value 
of those grounds of appeal? As we have already said, it 
appears that Sarah Eliza, appellant's mother, came of age in 
1850, and if she had not entered she herself would have been 
barred in 1870; but she died in 1861, which would be eleven 
years, and she was not barred at her death. If she had not 
entei'ed, then her husband would have had no curtsey, and the 
plaintiff's right of entry would have accrued at her death. But 
it seems to us very clear that when Sarah Eliza died in 1861, 
she was in possession. She is distinctly proved to have been so 
up to 1857, and it is not shown that anybody else was in 
possession, or in receipt of the rents and profits from '57 to '61 ; 
therefore, the reasonable presumption is that she died possessed. 
Well, then, if she died not alone seised but possessed — that is, 
entitled to the present possession of the property, as she clearly 
was on attaining 21 — and she left her husband surviving her as 
well as the present appellant, which she did, then her husband, 
by opei-ation of law, was tenant by the curtsey, and entitled to 
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LOGAN a life estate in the property, consequently the appellant's 
V. estate, as heir of her mother, became a future estate, and her 

RICHARD, right of entry, as for an estate in possession, did not accrue 
until the death of her father, which event occurred in 1875. It 
is to be remembered that the devise in the will is not of an 
estate to Sarah Eliza Lumsden and her heirs, but, if she should 
die, leaving issue, then to such issue and their heirs. If the 
devise was in these terms, then, as Sarah Eliza left issue, her 
daughter, she would have been at once entitled for an estate 
vesting in possession, and there would be no right of curtsey in 
her father, Wallace Logan, because the daughter Eliza Amanda, 
the present appellant, would have taken by purchase {Barker 
V. Barker, 2 Sim. 219). The father would have taken no curtsey, 
as we have said, and, if he had entered into possession, he would 
have done so wrongfully, and could at once have been turned 
out by ejectment {Parker v. Gregory, 2 Ad. & Ell. 14). And if 
he was not so ejected as a trespasser, and was allowed to go on 
to hold possession, either by himself or another, for 20 years 
from the date of the death of his wife, then, of course, the 
appellant would be barred. In Doe v. Bramston 3 Ad. & Ell. 
63, where the plaintiff failed because his ancestors, who had 
been seised in fee, had abandoned the premises 40 years before 
their death, and were therefoi'e themselves barred in their 
lifetime. Lord Denwan said this — " It is true that if Mrs. C. was 
the owner, her husband was tenant by the curtsey, and that 
their son's right of possession would not accrue until after his 
father's death, but this furnishes no answer to the positive 
enactment of limitation in the 17tli clause." The case of 
Doe d. Milner v. Brightiven, 10 East, 583, is also in point. There, 
where, by a marriage settlement, a copyhold estate was limited 
to the use of the survivor in fee, but no surrender was made to 
the use of the settlement, and after the death of the wife the 
husband was admitted to the lands pursuant to the equitable 
title acquired by the settlement, it was held, — " that if the 
husband had no other title than the admission, a possession by 
him for twenty years would have barred the heir of the wife ; 
but as it appeared that there was a custom of the manor for 
the husband to hold the lands for his life, in the nature of 
a tenant by the curtsey, and this without any admittance after 
the death of the wife, the possession of the copyhold by the 
husband was referred to this title, and not to the admission, 
under the settlement ; and such possession being consistent with 
the title of the heir at law, he was allowed to maintain eject- 
ment against the devisee of the husband within twenty years 
after the husband's death, though more than twenty years after 
the death of the wife." But Mr. Comissiong contends that, 
even if the appellant's father was in law tenant by the curtsey, 
he never entered into possession in fact in 1861, when his wife 
died, and that the possession was derelict from that date ; but 
we think that his executing a conveyance, in 1865, of the land in 
question to the trustees of the present respondents is evidence 
of possession by him ; and it is not shown that anybody else was 
in possession from 1861 to the date of the conveyance. The 
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learned counsel further relies on section 17 of the Act, and 
contends, upon its authority, that even if the father was in as 
tenant by the curtsey, he having died iu 1875, that the present 
appellant had only ten years from that date to bring her action, 
and that she was barred in 1885 ; and he relies upon the case of 
Doe d. George v. Jesson, 6 East, 80. But we confess we do not 
think that case in point. This 17th clause is manifestly to save 
the right of a person under disability against whom the 20 years 
have run during that disability. But the 3rd section broadly 
enables any person to bring his action within 20 years after his 
right has accrued, irrespective of the question of disability. 
The question in the present case in our opinion, is a broad 
one, — When did the appellant's right of entry accrue ? — and the 
question is governed by the 3rd and 4th sections of the Act. 
Her right manifestly accrued in 1875, when her father died, and 
was exercisable by her at any time within 20 years thereafter ; 
and she brought her action in August '93. She was in time. 
With regard to the conveyance executed in 1 865 by the appel- 
lant's father by which he conveyed the fee, we hold that he had 
the lawful right to convey away his estate for life, and that 
having conveyed that estate he was precluded from re-entering 
during his life, and that the grantees were entitled to hold 
vinder the conveyance until he died, so that the present appel- 
lant could not question their possession because she had no right 
of action until her father's death. But the conveyance of the 
fee was clearly void as against her (Doe d. Scute r v. Hu 
2 D. & R. 38). For all these reasons we hold the decision of the 
court below to be wrong, and we uphold this appeal, and reverse 
that decision, ordering the judgment to be entered for the 
appellant. We do not think ourselves competent, with the 
meagre materials before us, to deal with the question of the 
rents and profits, any more than with the counter-claim filed by 
the respondents in the court below. If the parties be so advised, 
they will take measures for bringing up those points again 
before the Supreme Court. In the meantime we must order 
that the respondent pay the costs of this appeal as well as the 
costs of the court below. 
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Trespass to land and conversion of a coxo — Preliminary objection 
was taken at hearing by the defendant that coio toas im- 
pounded under Stock Trespass Ordinance, and that as 
action ivas not brought within three months as said 
Ordinance prescribed it was barred — Objection upheld, and 
order made dismissing action ivithout evidence having been 
taken to ascertain whether cow was trespassing, or was on 
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DOUGAN plaintiff s land tvhen seised — Held on appeal that by such 

V. order the court came to a decision, and did not decline 

GiRiFFiTH. jurisdiction, therefore there ivas an appeal — Order set aside 

and case sent back to be heard on merits. 

Reeves, C. J. Barbados. This case conies before the court 
under the following circumstances : — On the 6th day of Novem- 
ber, 1894, the appellant, the plaintiif iu the court below, 
commenced an action in the Supreme Court of Judicature of St. 
Vincent, on the summary jurisdiction side, against the 
respondent, defendant in the court below, to recover £50 
damages in trespass to realty, laying as special damage the 
taking away a cow, property of the appellant, and converting 
it to his own use. The claim filed by the appellant was in the 
terms following — The plaintiff was, at the date of the griev- 
ances hereinafter complained of, in the possession of a parcel of 
land known as Chapel Piece part of the Glen Estate in St. 
Vincent. On the 25th day of June, 1894, the defendant broke 
and entered the said land, and removed therefrom the 
plaintiff's cow, and converted the same to his own use. And 
the plaintiff claims £50 damages for the said wrongful acts. 
Now there are no written pleadings on the summary jurisdic- 
tion side of the Supreme Court, any more than in the English 
county courts. The plaintiff, where he sues in tort, has only 
to state shortly his specific cause of action, so that the court 
may be shewn that it has jurisdiction, and that the defendant 
might understand the specific nature of the grievance alleged 
against him. The claim in this case shows such a specific 
grievance as gives the court jurisdiction, and which the defend- 
ant could not fail to understand, so he gave the plaintiff" notice, 
as the act required him to do, that at the hearing, besides the 
ordinary plea of not guilty, he meant to rely upon the follow- 
ing special defence — The defendant denies that, at the times 
mentioned in the claim, the plaintiff was iu possession of the 
parcel of land, wherefrom the cow, alleged to be the plaintiff's 
cow, was removed. Prom the year 1887 to the 6th day of 
August 1894, the defendant was lawfully in possession of a 
parcel of land known as Old Works Piece part of the Glen 
Estate, St. Vincent, &c., &c. As we have already said, there 
are no written pleadings, and, therefore, it was not necessary 
that the plaintiff' should traverse this special defence, or join 
issue upon it. On the 4th day of December the claim came on 
for hearing before the chief justice, when counsel for the 
defendant submitted to the court, as a preliminary objection, 
but one which he admitted might more properly be raised at a 
later stage, that the cow, whose conversion was complained of, 
had been impounded by the defendant for trespassing on his 
lands, and had been subsequently dealt with under what was 
known as the Stock Trespass Ordinance, and that, inasmuch as 
the plaintiff had not taken proceedings within three months 
from the 25th day of June, the date of the alleged trespass, his 
claim was barred under the provisions of the said Ordinance. 
We need not state at any length what was said by plaintift''s 
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counsel in reply, except that he stated, 'wliich bears upon the dougan 
point, that he had come prepared with evidence to support his v. 

client's claim, and he submitted that the court must go on, and GRJPPITH 
hear the case, and then decide upon the validity of the claim. 
It is to be noticed, in this connection, that pleadings, at the 
most, can only be rfegarded as containing allegations on the one 
side, and on the other, vphicli remain to be supported and sus- 
tained by evidence, at the trial. Allegations, in themselves, 
are not in anywise evidence, and, therefore, there is nothing at 
all on the face of the claim, or the defendant's special defence, 
to show, or which could be held to show, conclusively, that the 
land, in respect of which the alleged trespass was brought, was 
at all at the date mentioned in the claim in the possession of 
the defendant, oi' that the cow, whose conversion was laid as 
special damage, was ever at all dealt with under the Stock 
Trespass Act, cited by defendant's counsel. All that we have 
is the naked allegations of the defendant, set out in his 
special defence, and the equally unsupported statements, so far, 
of Ms counsel. The learned judge said, in terms, as we find it 
stated in the case, that it was clear that, " Plaintiff says he 
was in possession of the locus in quo and that defendant, on the 
other hand, maintained that he was in possession." The learned 
judge thus stated most accurately what was the issue before 
the court, and, it seems to us, that the issue, thus presented, 
could only be determined by going into the case, and taking 
evidence ; and, it may be, that, if the case had been adjourned 
for consideration before the learned judge ruled iipon the 
preliminary objection taken, he Avould have determined that 
there was no other course open to him but to go on and hear 
the case, leaving defendant to make out, if he could, his special 
defence. But, as it was, the learned judge vipheld the 
objection, and dismissed the claim. There can be no doubt, we 
should imagine, that the ruling of the learned judge was wrong 
as the matter stood when the preliminary objection was taken. 
But the point now is — whether the ruling was such a judgment 
as entitles the appellant to come to this court, and which gives 
us jurisdiction to entertain the appeal. Certainly, at first sight, 
it looks very much like a case in which a judge, sitting in a 
court of inferior jurisdiction, (as the court of summary juris- 
diction from which this appeal is brought is to be regarded for 
the purposes of the present appeal,) had declined to exercise its 
jurisdiction, in which case the proper remedy, admittedly, 
would be 7nandanius, which this court of appeal has no power 
to deal with. The case would seem to be very little distinguish- 
able, if at all, from Reg. v. Richards, 20 L. J. Q. B., S51. In 
that case certain parties claimed, as their own, goods which 
had been seized in execution as the defendant's goods under a 
judgment of the county court. On an interpleader summons 
being taken out in the county court, a preliminary objection 
was taken that the particulars were insufficient, as not showing 
on their face a , good ground of claim. It was replied that it 
was not necessary, on the particulars, to show a good ground of 
claim ; that that was matter of evidence. That the particulars 
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DOUGAN were only to show defendaat what was the specific gi'ound of 
V. complaint. The judge upheld the objection, and declined to 

GRIFFITH, exercise his jurisdiction. As there had been no hearing and 
determining there could be no appeal on a case stated, hence 
mandamus Avas brought. Counsel in support of the rule said 
the particulars of claim were sufficient, because they showed 
the ground of claim specifically, and gave sufficient information 
to enable the other parties to contest its validity. He said the 
m,andamus must go because there had been no adjudication on 
the merits by the court below. The judge had only decided 
that the claimants had no right to be heard at all before him. 
The matter was so plain that counsel was stopped by the court. 
Coleridge J., in deciding said: "there is a well-known distinction 
with respect to the cases in which this court will interfere with 
the decision of an inferior court. If the inferior court abstain 
from entering upon the merits, in consequence of arriving at a 
wrong decision upon a preliminary point, this court will set 
them right. In this case the first thing to be considered is 
whether there has been an adjudication upon the merits, or an 
abstaining from decision in consequence of a preliminary 
objection having been sustained. I cannot help seeing that 
the matter of the claim has not been entered into, and that the 
judge refused to enter into it on the ground that the claimant 
had not given proper particulars of claim. So that the claim 
has not been heard or adjudicated upon. The next question is 
whether the particulars of claim are sufficient. It seems to me 
that they are sufficient ; the party has merely to state a 
sufficiently specific ground of claim. The judge will confine 
him to that, and decide upon its validity." In the case 
before this court on this appeal the claim doubtless was 
sufficient, and the course for the judge was to hear evidence, 
and then determine whether or not it was made out. If the 
defendant proved that he Avas in possession of the land, and 
that he had impounded a cow in good faith, while he was so 
actually in the possession of the said land, which was trespass- 
ing, or he believed had trespassed, and which was afterwards 
dealt with under the Stock Trespass Act, then, of course, 
the plaintiff must fail. But clearly nothing could be assumed 
at the outset ; the whole matter was one of evidence, and 
evidence only. Now if the case rested only on the fact that this 
preliminary objection Avas taken at the hearing, and the claim 
dismissed, this court manifestly would have no jurisdiction to 
entertain this appeal. But, we find stated in the case sent up 
to us that after hearing the argument on the preliminary objec- 
tion " the chief justice made an order dismissing the plaintiff's 
claim, and that from that order of the chief justice this 
appeal is brought." The case is signed by counsel on both 
sides, and the learned judge certifies that the ease is correct 
in every particular. Under these circumstances it was argued 
by Mr. Hazell that, inasmuch as the Judge made an order 
in the matter, an appeal lies by the express provisions of 
Ordinance No. 29 of November 4, 1878. The Appeal Court 
Ordinance prescribes that it shall be lawful for either of 
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the parties, plaintiff or defendant, to appeal to the court of 
appeal for the Windward Islands against any judgment of the 
Superior Courts of this Island of St. Vincent, &c., &c. And by 
the interpretation clause, cited by the learned counsel, the 
word "judgment" is declared to mean any judgment, decree, 
sentence, order, rule, or other judicial determination. 

After due consideration, we have arrived at the conclusion 
that we must uphold the contention, on this head, of the 
learned counsel for the appellant. We, therefore, decide that, 
upon the case sent up to us, and upon the provisions of the 
Court of Appeal Act, this court has jurisdiction to entertain 
this appeal. And for the reasons already given, we hereby 
set aside the order made by the learned judge in the Court 
below, with the object that the case be reheard on the merits. 
The cost of this appeal to abide the issue of the trial. 

Child, C.J. St. Lucia. I concur. 

Hutchinson, C.J. Grenada. The plaintiff in this action, 
which was brought in the Supreme Court in its summary juris- 
diction, alleged that on the 25th of June 1894, he was in 
possession of a piece of land called Chapel Piece and that on 
that day the defendant trespassed on the land, and carried off 
from it plaintiff's cow. The defendant put in a special defence, 
in which he. alleged that he had on the same 25th of June 
lawfully impounded a cow which was trespassing on a piece 
of land called Qld Works Peace in the defendant's possession, 
and that this was the grievance complained of ; and he denied 
that the plaintiff was iu possession of the land fi'om which the 
cow was taken. 

Thus the questions at issue were whether the defendant 
had carried off the plaintiff"s cow from the plaintiff's land, or 
whether the land from which the cow was taken was in the 
possession of the defendant ; and whether the defendant had 
lawfully impounded the cow. 

At the hearing the defendant, without any evidence 
having been taken, or any admission made, submitted, as 
a preliminary objection, that the action was barred by s. 33 of 
the Stock Trespass Ordinance, because it had not been com- 
menced within 3 months after the thing complained of was 
done. In answer to this objection the plaintiff, admitting that 
after the cow was seized it had been dealt with under the Ordi- 
nance, contended and offered to prove that it had been carried 
off from his own land, Chapel Piece, and had not been impounded 
under the Ordinance. The jiidge, however, held that s. 33 of 
the Ordinance applied, and he made an order dismissing the 
action ; and it is from that order this appeal is brought. 

The order appealed from might have been right if the 
defendant had jiroved, or the plaintiff had admitted, that the 
defendant, in seizing and carrying off the cow, acted under, or 
in exercise of, the power conferred by the Ordinance. But in 
the absence of any such proof, or admission, it could not be 
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DOUGAN right. The judge assumed that the defendant's proceedings 
V. were under the Ordinance. But, if evidence had been taken 

GRIFFITH, it might have been proved that this was not the case. 
It might have been proved that the cow was carried off 
from the plaintiff's land, and had never trespassed on the 
defendant's land, and that the defendant knew this, and only 
Ijretended to act under the Stock Trespass Ordinance ; in which 
case doubtless s. 33 would not have applied, and the plaintiff 
would have succeeded. Or it might have been proved that the 
cow ■was, in fact, on the plaintiff's land, but that the defendant 
thought it was, or had been trespassing on Old Works Piece, 
and believed that he was lawfully impounding it under the 
Ordinance ; in which the plaintiff' might have contended that 
s. 33 did not apply. But, until we know the facts, it is im- 
possible to know whether the defendant did or did not acC 
under the Ordinance ; and it was necessary to hear the evidence 
in order to ascertain the facts. 

■"" I think that the order appealed from should be set aside, 

and the case sent back to the court below to take the evidence 
and to pronounce such judgment as, upon the evidence taken, 
shall appear to be right. I feel no doubt about the power of 
this Appeal Court to send the case back in this way. The 
Ordinance, and the Order in Council by Avhich this court is 
constituted, do not define the powers of the court in detail ; 
they merely say that it shall be a court of appeal, and that 
parties may appeal to it against any judgment of the Supreme 
Court. Probably there are precedents in point in former 
orders made by this court, but none have been referred to. 
In my opinion, there being no express restriction of the powers 
of the Appeal Court, it has power, not merely to set aside or 
afSrm the order appealed from, but also to vary it, or to send 
the case back for rehearing, and, generally, to make such order 
as is necessary for the determination of the questions in issue. 

I think that the costs of this appeal should be costs in the 
cause. 



. . . Appellant. 
. . . Respondent. 



GRENADA, 1896, 
ROSS 

BERNARD 

Action for compensation for plantitig cocoa trees on lands 
alleged to be held under a lease — Counterclaim for use and 
occupation of such lands after expiration of term — Two 
spots of land, not contiguous, were planted in cocoa by 
lessee — The questions raised on appeal were (1) Whether 
both spots were held under the lease, and (£) What ivas the 
measure of damages for holding over : the rent reser-ved by 
the lease, or the actual annual value of the lands. 

Reeves, C.J. Barbados. In this case an action was brought 
in the Supreme Court of Grenada, in the exercise of its 
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summary jurisdictiou, by the respondeat against the appellant, Ross 
claiming £50 as compensation (under a lease) for plantiiag 2,000 v. 

cocoa trees on certain lands of the appellant called the Bernard. 
Walthaui. The appellant counterclaimed for £15 damages for 
the use arid occupation of the lands in question during the 
space of two years and seven months after the expiration, by 
effluxion of time, of the lease. 

The circumstances out of which the action arose are 
briefly as follow :— The appellant is the proprietor, it appears, 
of the said Waltham estate, situate in the parish of Saint Mark 
comprising several hundred acres of land, a very small propor- 
tion of which is under cultivation, owing probably to want 
of population ; it is to the interest of the appellant to enlarge 
the area of cultivation, and the product, which it is deemed best 
to cultivate, is cocoa. The respondent, it would seem, is a man 
belonging to the class of agricultural labourers ; and, pursuant 
to an arrangement come to between the appellant and himself, 
took a lease from appellant, dated 1st March, 1885, for the 
term of seven years to be computed from the 1st day of January, 
1885, of two acres, more or less, of the Waltham lands, under 
certain covenants contained in the said lease. It is recited on 
the face of the lease that, in consideration of the payment by 
the lessee of $10 per annum as rent, the lessor demised to the 
lessee " All that piece or parcel of land, situate on Waltham, 
estate, .... bounded on the north and south by lands in 
possession of the estate, east by the estate, west by Am^lius 
St. John "- -the said piece or parcel of land containing two 
acres, "more or less." The conditions of the lease, briefly told, 
are that, during and until the expiration of the full term of 
seven years, the lessee was to cultivate provisions, cocoa, and 
spices on the demised premises. And the lessee bound himself 
to plani; the whole of the said " premises " with cocoa, or spice, 
at dista.nees of ten feet between each plant. The provisions, 
or root plants, were to be put in between the cocoa, or spice, 
plant — the lessee was to take cai^ of these spices, or cocoa, and 
the lessor covenants and agrees to take over all cocoa or spice 
plants, cultivated as above mentioned, so soon as they should 
have attained the age of five years, allowing to said lessee the 
sum of $12 the hundred for the cocoa, or spice, trees so planted. 
The lessee entered into possession of the demised property, and 
continued in possession for two years and seven months after 
the expiration of the term set out in the lease. In pursuance 
of the agreement, and in the exercise of the option given to 
him under it, the lessee planted cocoa trees ; and the issues 
at the trial were— (1)' How much land the respondent culti- 
vated, and what was the number of the cocoa trees he was 
entitled to claim for ; and (2) how much the appellant was 
entitled to, if entitled at all, for the ixse and occupation of the 
land, after the expiration of the term. The respondent swore 
at the trial that he had cultivated two spots of land, the 
boundaries of which were not exactly coterminous, there being 
a ridge, or hollow, or something of that sort between them, 
and that he had actually planted and reared two thousand 
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ROSS cocoa trees. It was clearly put in evidence before the court, 
v. on the part of the appellant, that it would require an area of 

BERNARD. 4f acres to hold 2,000 cocoa trees, ten feet apart. One of the 
appellant's witnesses said he found only li acres of land 
planted in cocoa, that he saw no other land in cocoa, and that 
in his presence the trees were counted, and the number was 585. 
Another witness named Gail, who at the time of the trial was 
manager at Waltham, distinctly swore that, whilst the spot of 
land referred to immediately above contained 583 cocoa trees, 
there was no other cocoa nearer than half mile from that spot ; 
but that there might be another spot, half mile distant, planted 
in cocoa by respondent. It was further proved in evidence, and 
this goes to the counterclaim, that at the expiration of the five 
years, the respondent appropriated the cocoa that had come to 
maturity to his own use, and that the value of the land, at 
that period, would be about six povmds per annum. I may 
remark that it was agreed at the trial by counsel dn both 
sides that only 435 cocoa trees could stand ou one acre of land, 
planted in accordance with the terms and conditions of 
the lease. As it seems to me, on reading the case very 
carefully, the points really involved and to be decided at the 
trial were two. First, on the true construction of the lease, 
and, conceding that respondent did plant in cocoa two plots of 
land, these two spots being more or less apart, whether he 
coidd recover for the two spots in terms of the lease, the 
demise being — " All that piece or parcel of land," &c. 
" Secondly, whether, in any case, he could recover the value 
of cocoa trees standing on more than two acres of land. In the 
result, the learned judge held that " under the terms of the lease, 
the plain tiff could recover compensation in respect of the second 
lot as well as in respect of the lot in the immediate 
neighbourhood of Amelia St. John's lot." As regards the 
counterclaim, the learned judge held that '" the rent to bii 
paid by the plaintiff for the use and occupation was that 
reserved by the lease, and not the actual value of the premises." 
Judgment was given that plaintiff ^vas entitled to be paid at 
the rate of $12.00 per 100 for as many trees as would stand 
on 2^2 acres, 10 feet apart, the court being of opinion that 
plaintiff had, in fact, planted more than 21 acres but that he 
was only entitled to be paid for the two acres " more or less," 
which under the circumstances might be taken to extend to 
2J acres, less rent at $10.00 a year for 2 years and 7 months. 
This was ascertained to be £27 3 6 less £5 7 7i, or £21 15 10^. 
From this judgment, the terms of which I am quoting from 
the case, sent up to us, the appellant, who \^-as defendant in 
the court below, appealed. The grounds of appeal are thus 
set out. (1) The defendant appeals from the decision on the 
ground that this is a lease of one lot of land, bounded on the 
west hy Amelia St. John's lot, and that the plaintiff is not 
entitled to be compensated for a second lot, nnd that not in 
the neighbourhood Amelia St. Johns lot. (2.) That defendant 
was entitled to damages, based on the value of the premises 
at the expiration of the lease, and not necessarily the rent 
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I'eserved by the lease. These two are the grounds of appeal ROSS 

to which the Court must confine itself in deciding. At the v. 

trial it was sworn for appellant by at least -one Avituess that BBRXARU. 

the two spots — conceding that they were two — Avere half mile 

apart ; another witness said that there was a ridge separating 

the two spots of land ; and, if 1 remember aright, counsel 

argued in this appeal that the t\A'o lots planted in cocoa were 

in two valleys or depressions of the land, and that there was 

a spur of land otherwise called a ridge, between these two lots. 

Looking at the first ground of appeal, the question really is not 

the distance between the two spots, but whether respondent 

can recover at all for two spots planted in cocoa. Counsel for 

appella.nt contended that the demise was of only one specific 

lot, and that respondent could not recover at all for a 

second lot. Nothing in my opinion turns upon Amelia 

St. John's boundary on the west of respondent's lot. The 

question rather is whether the other lot, supposing 

respondent can at all recover for that lot, comes within the 

other abuttals set out in the lease ; and it was conceded in 

argument that that second lot was also part of the Waltham 

estate and bounded east, south, and north by the estate lands. 

My opinion ib, having regard to the terms, and, if I may 

say so, the evident policy of the lease, which was to bring 

the waste lands of the estate under cocoa cultivation, and 

looking also at the configuration of the land itself, that the 

respondent can recover for both spots — provided that the two 

spots be two acres " more or less." The court below held 

that, giving effect to the phrase " more or less," respondent 

could recover for as many cocoa trees as could stand on 

2|- acres — taking into account both lots of land. As for 

the second ground of appeal, that embodies a self-evident 

legal proposition. It would be a question for a jury whether, 

looking at all the evidence, the rent reserved in the lease should 

or should not be the measure of damages for use and 

occupation in holding over. The learned counsel for the 

appellant contended in this court that the judge had held at 

the trial, as law, that the rent reserved was the sole measure 

of the damages, and he cited several cases to show that that 

was not the law. I fully agree with him ; but there is no 

doubt that the learned judge, who was the jury in the case, was 

entitled, looking at the lease, and having regard to all the 

evidence adduced at the trial, to say whether the rent reserved 

should be the measure of damages, or whether the damages 

should be governed by the value of the land at the expiration 

of the lease. There is nothing on the face of the case before 

us to show the judge had substantively laid down the law in 

the terms stated by the learned counsel for the appellant. 

We have only his assertion on that point, and that assertion is 

distinctly contradicted by the learned counsel for the 

respondent. Under all the circumstances of the case, I see no 

reason for disturbing the judgment of the court below, which 

I hold should be confirmed with costs. 

Trapfobd, C.J. St. Vincent, concurred. 
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ROSS ChiijD, C.J. St Lucia. Two points arose in tliis case for 

V, settlement by thiti court. 

BERNARD. j_ Was the learned judge who tried the case in the Court 

below right in awarding to the respondent compensation for 

2| acres of cocoa, and thus including cocoa grown on the second 

lot? 

2. Was he right in holding that the rent to be paid by 
the respondent for the ixse and occupation of the land was that 
reserved by the lease, and not the actual value of the 
premises ? 

With regard to point 2, I am in accord with my learned 
brothers and concur in their view that the learned judge 
sitting as judge and jury, was quite within his right in coming 
to the conclusion that he arrived at. 

But with regard to point one, the interpretation of the 
terms of the lease, I differ from my learned brothers for these 
reasons. 

The respondent leased all that piece or parcel of land 
situate on Waltham estate, bounded on the north and south 
by lands of the estate, east by the estate, and west by Amelia 
St. John, containing two acres " more or less." For this lot he 
was to pay a certain rent, and to plant, and to attend to the 
cultivation of cocoa trees, until they arrived at the bearing 
stage, when the cocoa was to become the propertj'' of the owner 
of the estate, after paying the respondent so much for each 
bearing tree. While the cocoa trees were growing the 
respondent was allowed to plant provisions, and these belonged 
to him, and at the termination of the lease the land reverted 
to the owner. This is a form of the metayer system, as it 
obtains in France and some of the West Indian Colonies. 
The respondent, it appears from the evidence, planted up this 
lot, and either then, or simultaneously with his taking over 
the holding, proceeded to plant cocoa on another part of the 
estate some mile or half-mile away. When the time came for 
reckoning he claimed compensation for 2000 cocoa trees growing 
on both lots, and brought his action in the Supreme Court of 
Grenada, in its summary jurisdiction. The learned judge who 
tried the case did not believe his evidence, and the testimony 
of his only witness, as to the number of cocoa trees planted, 
but held that the respondent was entitled to be paid at the 
rate of $12 per 100 for as many trees as would stand on 
2J acres of land ten feet apart, that is to say, he gave 
compensation for all the trees planted on lot 1, and for some 
planted on lot 2. 

In deciding thus I think the learned judge was wrong. 

The understanding, according to the terms of the lease as 

1 interpret it, was that the respondent should cultivate 
a certain piece or parcel of land on the Waltham estate of 

2 acres more or less, contiguous to Amelia St. John's lot, and 
bounded on all other sides by the estate. It is true there was 
no survey, or plan, made of the piece, and I take it, in business 
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of this kind plaus are not made, or asked for, and boundaries ROSS 
are somewhat uncertain ; but substantially it seems to me v. 

clear that one lot only in one compact piece was intended to be bbbnaru. 
leased. The respondent must have gone over the lot leased by 
him, and if he found it much less than 2 acres, he should have 
complained, and probably more land would have been supplied 
to him to the north or south of his lot and adjoining it. But, 
even although he only obtained 1| acres, it would be in 
accordance with the terms of the lease by which the exact 
dimensions of the lot of land are not defined. 

Had it been intended, as was practically urged on behalf 
of the respondent, that the respondent should be at liberty to 
roam about the Waltham estate at his will, picking out pieces 
of good soil, there would have been no need of, or use for the 
special terms of lease binding him to one piece or parcel of 
land ; in fact, thei-e would have been no need of a written 
agreement at all. If such contention holds good there would 
be an end to the present system of formation of cocoa estates 
and some other system must take its place. 

For these reasons I am unable to agree with my learned 
brothers, and I am of opinion that the learned judge in the 
coart below w^as wrong in giving compensation for cocoa on 2i 
acres of land, and that the respondent, the plaintiff in the 
court below, was only entitled to compensation for the cocoa 
growing on the 2 acres of land more or less, now ascertained to 
be about \l acres, and referred to in the lease. 



SAINT LUCIA, 1896. 

ST. LUCIA USINES AND ESTATES ) a ^^^„ ,^^ 
COMPANY, LIMITED jAFFJi.LLA^i. 

PASCAL Respondent. 

When the judge against whose decision an appeal is made acts 
as judge and jury the Court of Appeal ivill not interfere 
tvith a decision based purely on questions of fact unless it is 
satisfied that the evidence so strongly preponderates in 
favour of one party as to lead to the conclusion that such 
judge, in finding for the other party, either wilfidly dis- 
regarded the evidence, or failed to understand or appreciate 
it. 

Reeves, C.J. Barbados. This is an appeal from ,the final 
judgment of the Royal. Court of Saint Lucia, rendered on the 
16th day of July, 1895, in an action which was brought in that 
court by the appellants under the Surveyors and Boundaries 
Settlement Ordinance of 1896, with the amending Ordinance 
of later date. The action was brovight in consequence of a 
report and plan that had been lodged in 1893, in the office of 
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ST. LUCIA the registrar, by John E. Quinlan, sworn surveyor, shewing 

USINES a siu vey of the boundaries of an estate called Vanard, situate 

AND in the heights of the Canton oi Roseaio, quarter of Ansela-Raye. 

ESTATES That survey had been made by direction of the Governor of the 

COMPANY, colony at the instance of the respondent, the alleged owner of 

LIMITED the said Vanard estate, the Governor being authorized by the 

V. Ordinance to make an order at any time to a land surveyor to 

PASCAL, survey the boundaries of any lands in the colony, whether 

belonging to the crown or to private persons. The survey 

alluded to, following the allegation contained in the declaration, 

found the Vanard estate to be the property of the respondent, 

and as the appellants disputed this finding by survey, they 

applied to the judge for an order to contest the report and 

survey, which order was made. Hence this action. 

The appellants are a limited liability company incorporated 
in England for working certain estates in the valley of Roseau 
in this colony. They claim that the Vanard estate is one of 
those belonging to them. They claim that they derive their 
title to t)ie said properties in the Roseau valley, which include 
an estate called Daburet or Zizi, and the last mentioned they 
allege is no other than the said Vanard estate, from two persons, 
named, respectively, DuBoulay and Francke, as appears by deed 
executed on the 2nd November, 1885. They then go on to trace 
lip the title of the said estates to certain other persons, and, 
finally, they allege that a person of the name of Muter, in the 
year 1841, acquired the Daburet or Zizi estate by deed executed 
before Mallet Paret, a notary royal ; so that all the estates 
alluded to, and the title thereto, became vested -in them by 
virtue of the deed of 1885. 

The respondent, on the other hand, relies firstly on a deed of 
sale of the Vanard estate to him, dated 20th April, 1867, by 
Mallet Paret, solicitor general of the colony, and adminis- 
trator general of Crown properties — the said Mallet Paret, who 
is described by the present attorney general of the colony 
as a very capable lawyer, being the same person before whom, 
as notary royal, the deed passed conveying the Daburet or 
Zizi estate to Muter in 1841. I have said tliat the respondent 
relied on the deed of conveyance to him of 1867. He also 
pleaded that not alone he derived title to the estate from 
this deed, but that, even if the title to the Vanard 
estate had been at any time vested in the appellants, 
or in any person or persons under whom they claim, their 
right of action was barred, inasmuch as he (respondent) had 
been in actual and peaceable possession of the property in 
question for upwards of ten years by virtue of clause 2112 
(section 3) of the Civil Code, 1879. 

This is how the case stood when the action came on to be 
tried before the learned judge, from whose judgment this 
appeal comes. The issues were two. First, did the appellants, 
as they allege, ever have any legal title to the Vanard estate, 
by virtue of the deeds they relied upon, and about which deeds 
there Is no nuestion ; and, secondly, supposing that the Vatmrd 
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estate is identical with the Daburet or Zizi estate, Avhieh was ST. lucia 
conveyed to Muter in 1841, not as Vanard, but as Daburet,— is usinbs 
the claim of the appellants barred nnder article 2112 of the and 
Code ? Because, even supposing the Vanard is the same as estates 
Daburet, if the appellants and those under whom they claim company, 
were out of possession for ten years, and the respondent was limited 
in actual possession during that time under his deed, their v. 

claim is barred and prescribed. The discontinuance of posses- pascal. 
sion means the quitting possession of land, to the possession of 
which the party claiming is entitled. The right of entry begins 
the moment the possession has been discontinued by the party 
entitled to it ; and, if not exercised in ten years from that 
time, the party entitled is barred. The limitation prescribed 
by the Code, when it applies, not alone bars the remedy, but 
extinguishes the title of the claimant, as under the English 
Statute of Limitations. 

The two issues thus presented were issues of fact : their 
determination depended entirely upon the evidence adduced at 
the trial, and it was for the judge to decide upon which side 
was the weight of evidence, just as it would have been if the 
case had been tried before a jury. The learned judge in his 
judgment, after going through the case as it stood upon the 
pleadings, goes on to remark : " The question then before the 
court, and the only one I have to decide, is— Does the Fanard 
estate belong to the plaintiffs, or does it belong to the 
defendant V There is no point of law involved ; to arrive at 
a conckision, I have simply to examine the evidence, and give 
judgment according to its preponderance on one side or the 
other." 

With regard to the first point, whether the appellants, or 
those under whom they claim, ever had any title to the Vanard 
estate, it is fully conceded that their title to Daburet or Zizi is 
incontestable ; but the point is whether it is clear upon the 
evidence — either documentary or oral, or both — that Daburet 
and Vanard are the same. In none of the deeds put in, so far 
as I remember, is Vanard mentioned at all, except in the deed 
of 1867 from Mallet Paret, which the respondent puts in, and 
Mr. Quinlan, the surveyor, who was called for the respondent 
in tho court below, left the matter doubtful, for although he 
says in his evidence that " the boundaries given in Muter'n 
deed of 1841 could not possibly represent any other estate than 
Vanard on the plan of the colony," he admits that iu his 
experience he could say that mistakes do sometimes occur in 
deeds as to the points of the compass." Further, he said that 
he had been shown sometime before by Mr. DuBoulay a deed 
(1841) referring to Daburet, the botindaries of which, as given, 
were those of Vanard as defined on the plan of the colony. 
And the witness added, " the boundaries are not exact on the 
plan of the colony, but by changing the points of the compass 
they might fit in." And in re-examination he gave the follow- 
ing piece of evidence : " The diagram I made for Mr. Bennett 
was to suit his book. When I named Vanard, Zizi or Daburet, 
I followed out the instructions he gave me." Mr. Bennett, 
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ST. LUCIA I ought to add, was solicitor and counsel for the appellants, 

TJSINES and this, as it seems to me, is the only instance, other than the 

AND deed of 1807, in which Vanard is described, under the circum- 

BSTATES stances mentioned, as being identical with Ziei or Daburet. 

COMPANY, Mr. Bennett, it seems, had required Mr. Quinlan to make a 
LIMITED diagram of all the Roseau estates, for some purpose of his 
V. clients, and it was in this w^ay that he described Daburet as 

PASCAL. Vunard. The diagram was made irrespective of this action, 
and I do not understand that it was put in at the trial by 
appellants, or indeed that it was put in at all. The learned 
judge says in his judgment : "The first piece of evidence pro- 
duced by the plaintiffs was the deed to Muter, drawn by 
Mallet Paret in 1841. This speaks of a sale of 48 carres of an 
estate called Daburet to Mr. Mtiter, the plaintiifs' predecessor 
ia title. It is not quite clear to my mind that Daburet is the 
same as Vanard, for, although Mr. Quinlan said he thought 
it was, yet, in order to make Vanard coincide with Daburet, 
the points of the compass had to be varied. And, further, 
it seems improbable to me that an experienced notary like 
Mr. Mallet Paret, who acted for Muter in the sale of 1841, 
should have re-sold the same property as Crown land in 1867." 
And the most that the learned judge ventures to say is that, 
knowing that the lines set out iu surveyors' maps are sometimes 
wrong, and the boundaries in deeds are sometimes incorrectly 
stated, it may be that Vanard and Daburet are the same. So 
much for the first point — whether the appellants or their 
predecessors ever had any title to the Vanard estate. The 
point is at least very doubtful indeed. The question may be 
answered yes or no ; and a jury would be held to be warranted 
on the evidence in deciding in either way. 

Then arises the second point — whether, supposing Vanard 
and Daburet are identical, the appellants are barred by the 
possession of the property by the respondent for ten years 
and upwards under the deed of 1867. His contention 
is that under the deed he had been in possession from 
1867. He swears to this himself, and he produces more 
than one of his children, who depose that they have grown 
up to ripe manhood and womanhood on that property. 
Besides that, there is a deed of sale of 22nd March, 
1872, by the respondent of ten carres of the Vanard estate 
to a person called Joinville Cornwallis. This sale is duly 
recorded. There is another sale, dated 27th November, 1875, 
of three carres of the Vanard estate by respondent to one 
Franqois. Again, there is a marriage settlement, dated 2nd 
May, 1876, by which four carres of the same land of the 
Vanard estate are settled upon one of respondent's daughters, 
who had made a contract of marriage with one McKay ; and 
it is a remarkable fact that, whilst the appellants claimed 
Vanard estate, they distinctly and in terms except out of the 
claim the land that Cornwallis is in possession of on the same 
Vanard estate, and which was sold to him by respondent. The 
appellants allege that it is incorrect to say, and that it is 
untrue in fact, that the respondent and his children are settled 
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upon the Vanard lands. That these witnesses are confounding ST. I.UCIA 
Vanard with a called Latraeille, adjacent to Vanard, and usinbs 
which the respondent did in fact buy from the Crown ; and and 
they further say that if any huts are upon Vanard, without estates 
their owners paying rent for the occupation, it is because the compant, 
occupants of those huts were in the employ of the proprietors limited 
of Vanard. This last mentioned allegation is distinctly denied v. 

on oath on the part of the respondent, or, at any rate, of his pascal. 
witnesses. There is another point worthy of notice in this 
connection and that is — that a surveyor of the name of Herman 
DuBoxday, in the year 1881, at the instance of the predecessors 
in title of the present appellants, made a plan of the Roseau 
Valley estates, upon which plan, it appears by the evidence, 
the Vanard property is described as belonging to the respond- 
ent. The appellants' solicitor was subpoenaed to produce this 
plan, and it is to be remarked that, in the course of his examina- 
tion, he said the plan was never accepted by the proprietors of 
Roseau. " They had always rejected it," he said, " from my own 
certain knowledge." And Mr. Bennett further says in his evi- 
dence on this point — " the plan was made at the instance of the 
proprietors who were absentees. No steps were taken or could 
be taken to set the plan aside " — Perhaps not, seeing that it 
was a plan made for themselves. But, surely, when the plan 
described Vanard as the property of respondent, that should 
have put the alleged owners in 1881 of Vanard on enquiry ; and 
if they took no action at all, not only the average juryman, but 
even a judge, might well draw an inference unfavourable to the 
appellants' claim. Upon this part of the case the learned 
judge makes some remarks which I must quote in this place. 
He says : — " Further, in support of the defendant's case a plan 
of Herman DuBoulay, dated 1881 was put in. This describes 
Vanard as belonging to Mathivrin Pascal. The plaintiffs 
must have seen that plan, but they took no steps ; and they 
tell us that even after that they did nob know that Pascal 
was on on their property, but only discovered the fact two or 
three years ago. It is true, they say, that the plan is incorrect, 
and that it has proved to be incorrect in several particulars ; 
but, be that as it may, it is hard to say why they took no 
steps when they must have had their attention directed by the 
plan to the fact that Pascal's name figured on Vanard. 
Again, in 1883, the Crown sent Cod<^ to survey the boundaries, 
and he gave Vanard to Pascal. That plan was never contested, 
and I must take it to be correct." The learned judge 
continues — " In the course of the trial there was one matter 
that appearance to me to need clearing up, but which is left 
in obscurity, and, as a result, helps the defendant. It is 
this — For 26 or 27 years the defendant was on Vanard estate, 
living there and cultivating his provision ground. Yet he has 
never been disturbed by the company. The explanation 
sworn on behalf of the plaintiffs is that they thought he was 
occupying Latraeille, and that he was on sufferance. This 
explanation does not seem to be satisfactory. If it applied 
to him alone, there might be some probability about it, as he 
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,ST. ivUCiA was driver at Mont d'Or. But he, on various occasions, 

usiNES conveyed away by deed to bis relatives and to Joinville 

AND Cormvallw portions of Vanurd, and it is in evidence that 

ESTATES these persons did not work for tlie company. Surely a ser- 

COMPANY, vant of the company, buying and selling land admittedly 

LIMITED contiguous to the eompanj^'s estates, would have excited the 

V. curiosity of some manager of the company during his 26 years' 

PASCAL, occupation ; and the manager would have made enquiries at 

the Registry, and discovered that their servant was traffie- 

ing in their property." 

I now come to deal with a very important point in the 
case. It is contended on the part of the appellants that even 
if respondent has title to Vanard, though it be no other than 
Daburet under his deed of 1807, coupled with ten years' posses- 
sion, he can only prescribe for that part of the property which 
he actually occupied, and that appellants are entitled to that 
portion which they, or their predecessors, have occupied and 
used as their own, as alleged in their declaration for thirty 
years without being disturbed ; or for ten years from the date 
of Muter's deed or any other deed under which they hold 
Vanard, as alleged. Mr. Salmon on this point argues that this 
is not an action of ejectment, or an action to recover possession 
of lands, leaving the parties open to any of the defences 
relied upon in such action. But that it is a statutory action 
under the Suveyors and Boundaries Settlement Ordinance of 
1886. That they came in to contest the report and plan of 
Quinlan, which, as they allege in their declaration, found 
Vanard to be the property of the respondent. He contends 
that the issus pure and simple raised by the entire pleadings 
is, whether Vanai^d, en bloc, is the property of the appellant 
or that of the resptjndent ; and that they cannot prescribe for 
a portion of the property — which point is not raised by the 
pleadings. There is something in this contention. But I do not 
propose to deal with that point ; nor do I think that, as the case 
stands upon the evidence and the construction put upon it by 
the learned judge, it is necessary to decide it. Conceding that 
the appellants are entitled to raise the point, do they shew ten 
years' continuous possession by them or their predecessors in 
title from the date of Muter's deed of 18il, supposing that 
deed gave title to Vanard ■ or, in the alternative, do they show 
a possessory title of 30 years without deed, as is required by 
the Code ? The evidence on both these points, to say the least 
of it, warrants two conclusions— one in favour of the appellants, 
the other in favour of the respondent ; and therefore there is 
not that preponderance of evidence which would justify this 
court in setting aside the deduction drawn by the learned 
judge. He held that the most that can be said in support of 
the appellants' contention is — that the evidence of their posses- 
sion and exercising acts of ownership on any part of Vanard 
dates from 1883. And as for the ten years' possession under the 
deed of 1841, the learned judge does not hold that the convey- 
ance of 18il is a conveyance of Vanard. The point is doubtful. 
He says : " It is not quite clear to my mind that Daburet is the 
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same as Vanard." Mr. Bennett pressed upon the court the ST. lucia 
evidence given at the trial by the respondent himself, in the usinbs 
course of which he said in effect that he did not know his and 
boviudaries very well, and that he did not interfere about the estates 
wire fence, admittedly on Vanard, because he did not know, company, 
and in fact did not believe that it encroached upon his property, limited 
Even supposing that the respondent did not know his boun- v. 

daries, it does not follow that the land on which the Avire fence pascal. 
stands is necessarily the property of the appellants, unless they 
can show continuous possession for ten years under a deed, or 
thirty years' occupation without deed. 

The learned judge reviews the evidence adduced at the 
trial by the appellants on this head, and the following is wliat 
he says : — " The Hon. E. Du Boulay was first called and he said 
he had known the Roseau estates for a considerable time, and 
when the company purchased Vanard it was known as 
Zizi or Daburet. In 189o it was partly cultivated in canes 
and cacao and a wire fence had been put on part of it by the 
manager of the company. On both sides of this wire fence 
the cattle of the company graze, and f r om the forest wood is 
taken by the company for use as fuel. This was the substance 
of Mr. Du Boulny's evidence, and it was of great value as far 
as it went ; but there is this great defect in it. Mr. Du Boidaij 
went to Roseau as managing director in 1885. Before that he 
had only been a casual visitor to the place ; so that all his 
testimony derived from personal observation must be from 
the latter end of 1885." The judge then reviews the evidence 
of Paul Gamier, who left fhe place in 1866 Ijefore respondent 
bought Vanard. A man named Francios was also called, says 
the judge, but he spoke only of what occurred before 1860 of 
his own knowledge. A Mr. Clauzel was also examined, who 
" was manager of the Roseau estates from 1885. He proved 
that the wire fence was put up sometime before 1893, when 
3Ir. Quintan made his survey, but it certainly was not there so 
far back as 1877." The other evidence, less important in the 
judge's opinion than the foregoing, is also noticed by the judge; 
and from it all he di'aws this inference — " Thus all the evidence 
for the plaintiffs, taken together, does not go far to establish 
that defendant's position as proprietor of Va^iard was inter- 
fered with between the years 1867 and about 1883." 

Another point made at the hearing of this appeal by the 
counsel for the appellants is— that there is informality in the 
deed of 1867, conveying Vanard to respondent, and that by 
Article 2115, section 3, of the Code, it is void, wherefore the 
respondent must prescribe for 80 years. The alleged informality 
consists in this — that the lands in question were sold without 
being duly escheated, and order made by the court for the sale. 
This point was not raised by the pleadings, or taken in the 
court below, and I see no reason for dealing with it, although 
I must say that I can see no informality in the deed itself on 
which respondent relies. 

As I have already observed, the issues involved in the case 
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ST. LUCIA are entirely issues of fact. If the ease had come up from the 
usiNBS verdict of a jury, looking at the evidence adduced at the trial, 
AND this court would not have been wari-anted in saying that the 
ESTATES evidence was not such as justified the jury in finding a verdict 
COMPANY, for the defendant. This court would not be justified in 
LIMITED reversing a verdict under such circumstances, even if it was 
V. not altogether satisfactory, but only where the evidence so 

PASCAL, strongly preponderates on the other side as to lead to the con- 
clusion that the jury have disregarded the evidence, or failed to 
understand it. The judge from whom this appeal comes was 
the jury in this case. In the Connecticut Mutual Life Assurance 
Company of Hertford v. Moore, L. R. 6 App. Oas. 656, which was 
an appeal to the Privy Council from the Supreme Court of 
Canada, the issues at the trial were issues of fact as in the 
present case. The court in delivering judgment said — "If 
the only question for their Lordships was whether or 
not they take the same view of the evidence as the jury 
they might be disposed to say that the evidence on the part 
of the defendants somewhat preponderates. But this is not 
enough to justify them in granting a new trial ; to hold 
it to be enough would be in fact to substitute a court 
for the jury. In order to be justified in granting a new 
trial they must be satisfied that the evidence so strongly 
preponderates in favour of one party as to lead to the 
conclusion that the jury, in .finding for the other party, 
have either wilfully disregarded the evidence or failed to 
understand and ajjpreciate it. Their lordships are unable 
to say in this case that the evidence is so clear and strong in 
favour of the defendants as to lead them to this conclusion." 

That is just our position, in my opinion, in referenece to 
the case in appeal now before ns. Having regard to the issues 
involved, and looking at the evidence adduced at the trial, 
I do not at all see my way to interfere with the j udgment of the 
Royal Court. I therefore hold that the judgment should be 
affirmed with costs. 

Trappobd, C. J. St. Vincent. I had the advantage of read- 
ing the judgment just delivered by the President of the court, 
and, practically, I concur in effect with all the points made in 
that judgment which renders it unnecessary that I should write 
a separate one. Certainly I am in accord with him in his 
decision that this appeal, should be dismissed, and that the 
judgment of the court below should be confirmed. The real 
issue is — whether the Vanard estate, with its boundaries, is 
the property of the appellants, or that of the respondent ; or 
whether, supposing that the respondent has made out his title 
to the estate, those boundaries should be interfered with in 
consequence of adverse occupation for ten years by the 
appellants under the deed of 18il to Muter, or by occupation 
on their part — for 30 years without deed. Now, it is beyond 
question that respondent purchased Vanard from the Govern- 
ment in 1867, and the conveyance is from Mr. Mallet Parrel, 
who was then the solicitor general acting for the Government, 
while it is an important fact that this said gentleman acted 
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for Muter in the sale to him of the Dabiii'cl estate, which is ST, LUCiA 
now alleged to be the same as Vanard. Since the respondent UriiNBS 
became possessed of Vanai'd under his deed ho has dealt with and 
the property openly as his own. In 1872 he conveyed ten estates 
Carres to one Jninrille Car nivallis. In 1875 he conveyed three company, 
carres to one Francois, and in 1870 he settled 4 carres npon limited 
a danghter of his, who was about to get married. All these v. 

deeds were duly recorded in the Registry, and were open to pascal. 
inspection by any one who cared to examine them. 

Respondent was in the actual occupation of tiae land for 
2'i or 2t) years, while as the law stands he could prescribe for 
the property after 10 years' occvipatiou under his deed. The 
appellants allege that Vanard is no other than Daburet which 
was conveyed to Muter in 1811 under the inspection, as I have 
already said, of Mallet Paret — the same man, who, as solicitor 
general, sold Va7,,ard in 1867 to respondent. Of course if there 
was a preponderance of evidence that the appellants, or their 
predecessors in title, had continuously occupied any portion of 
Vanard under Milter's deed they could prescribe for the 
portion so occupied. My opinion is, looking at all the evidence 
documentary and oral, that Vanard is not identical with 
Daburet ; but, if the matter be doubtful, as the .judge says it is, 
and even if the evidence on the point is equally balanced, there 
is manifestly wanting that preponderance of evidence on the 
the side of the appellants which would warrant this court in 
reversing the decision of the court below. On the other hand, 
if there is no title by deed to Daburet on the part of the 
appellants, or their predecessors in title, even ten years' 
continuous occupation would not entitle them to prescribe for 
any portion which they actually occupied. They would want 
30 years' continuous occupation without deed, and the evidence, 
as the learned judge says, only shows that the appellants, or 
their predecessor?, had occupied from about 1883. The learned 
judge had the witnesses before him ; he heard their evidence, 
and saw their demeanour, and he was a better judge than this 
court could pretend to be of the weight to be attached to that 
evidence. Upon the whole case he has determined that the 
respondent is entitled to an awai'd of the entire Vanard estate 
to him upon the survey and report of Mr. Quinlan, the land 
surveyor appointed by the Government, and as there is not, as 
I have said, a decided preponderance of evidence on the part 
of the appellant, there is no course but to affirm the judgment 
of the court below, and I decide for affirming that judgment 
with costs. 

Hutchinson, 0. J. Grenada : — In my opinion the chief 
justice ought to have dismissed the company's application on 
the ground that Mr, Quintans plan and report do not (as is 
alleged by the company) give any of the land to Pascal, and 
that the plan is a correct plan of what it purports to shew, viz., 
the boundaries of the Va)iard estate, No. 08 on the old plan 
of the island, and that every word on the plan and every word 
in the report is correct. This point, however, was apparently 
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not raised ; the question which was fought was ^vhether, as 
between Pascal and the company, he or the company was 
entitled to the estate ; and the chief justice decided in favour 
of Pascal. 

The company rely on a deed of 1811, by which, they say, 
this estate was conveyed to their predecessors in, title ; and 
they also rely on a prescriptive title by thirty years' possession. 

In my opinion the deed of 1841 did include this estate 
The determination of that question does not depend on the 
degree of ci'edibility of the witness ; it depends almost wholly 
on the plans and documents, and on the oral evidence of the 
surveyor ; we have the same materials for determining it as 
the court below had ; and I think that we ought to find as a 
fact that the deed of 1841 included Vanard. 

But I agree with the other members of the court that it is 
a fair conclusion to draw from the evidence that Pascal bought 
this property, and took a conveyance of it in good faith from 
the Government in 1867, and that he occupied part of it 
immediately after his purchase, and that the company did not 
occupy any part of it within ten years after his purchase" His 
occupation of part must therefore be taken to be a possession 
of the whole ; and he thus — assuming that the Government 
had no title — acquired a good title to the whole estate by an 
effective possession in virtue of his written title of 1867 during 
ten years. The title which he thus acquired necessarily ousted 
the company's prior title. And the company have not alleged 
that they have acquired any title since 1877, the year in which 
they lost their prior title. I think therefore that the chief 
justice, as he did not dismiss the company's application upon 
the first ground that I have mentioned, was right in dismissing 
it upon the ground that, as between Pascal and the company, 
the estate now belongs to Pascal. 
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Under the rules of Court there is a long cacation in 
St. Vincent. 

The Court, (Reeves, C.J. Barbados, Child, C J. St. Lucia, 
and CoMissiONG, Acting O.J. Grenada) delivered the following 
judgment. 

Having over-ruled, seriatim, each of the preliminary and 
technical objections to going on with the appeal raised by the 
resiiondent, we now proceed to give our decision on the substan- 
tial point involved. That point, as opened by appellant's 
counsel, is, — whether there is a long vacation in St. Vincent as 
in England. We hold there is not, speaking in precise language 
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in St. Vincent such a long vacation, either at Common Law, or keanb 
otherwise, as obtains in England ; but we hold that there is v. 

a vacation embracing the months of August, September and branch, 
October, under the rules made by the chief justice on the 8th 
day of May in the year 1889, by authority of Ordinance No. 14 
of 1880 sec. 75. 

In this case, the action was brought on the 2nd day of 
September. Respondent, in accordance with the law, on the 
9th September entered an appearance, whereupon appellant 
delivered his statement of claim on 28th of the same month, 
he being required so to do within twenty-one days after 
appearance. 

We hold, upon these facts, that the statement of claim was 
a pleading, and, although there was a right to deliver it, the 
action could go no further until the beginning of the next term, 
so to speak, after October. The appellant having claimed the 
right to proceed, the respondent Avas justified in giving him 
notice to appear in Chambers to answer an application that 
further proceedings in the action should be arrested. And, at 
this point, we may remark that the fact relied upon by the 
appellant's counsel that the respondent, as acting police magis- 
trate of Kingstown at the time, and therefore discharging the 
duties of chief justice, improperly entertained the matter, is not 
such an irregularity, under the cireumscances, as to vitiate the 
proceedings, inasmuch as he decided nothing, but simply 
adjourned the application, which finally. came before the chief 
justice on the 7th day of November 1895 ; we hold, however, 
that the chief justice, having regard to the law, was not 
empowered to order the delivery of the statement of claim to be 
set aside, because it was legally delivered. He ought, in our 
opinion, to have ordered that the said statement of claim should 
stand as having been delivered on the first day after vacation. 
We therefore vary his order to that effect, which means that, 
practically, there is a vacation, extending over three months, 
and, so far, within the limits we have mentioned, corresponding 
witli what is technically termed long vacation in England. 

We make no order as to costs. 
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GRENADA, 1897. 



HAGLEY 



Appellant. 



LAiMOTHE 



Respondent. 



Boundarie/i Settlement Ordinance, ] 892 -Petition to set aaide 
a survey made thereunder— Order made setting aside survey, 
and directing surveyor to decide the question of title to 
certain pasture land— Held on appeal that there was an 
appeal from the chief justice's decision ; that the chief 
justice loas wrong in leaving the question of the title to the 
pasture land to the surveyor ; and that the Ordinance, in 
respect of the notices to he given by the surveyor, xvas impera 
tive and not directory, and that in default of such notices a 
survey ivas void, but that the service of such notices could le 
and had been waived 

The Court (Reeves, O.J. Barbados ; Child, C, J. St. Lucia; 
and St. Aubyn, Acting O.J. St. Vincent) delivered the follow- 
ing judgment : — 

This is an ajapeal from a judgment delivered by the chief 
justice of Grenada in an action brought under the Boundaries 
Settlement Ordinance, No. 2 of 1892, of this colony. 

It appears that, for some years past, the appellant, Charles 
Hagley, who owns a plantation called Mount Cassel, and the 
respondent, Henry Lamothe, who is the proprietor of Mount 
St. ValArien, have had disputes as to the boundary line 
between the two estates. In order to put an end to these 
disputes, and to have the boundaries clearly defined, the 
appellant applied for, and had appointed, under the authority 
of the Bounderies Settlement Ordinance, No. 2 of 1892, Mr. 
Ogilvie, sworn land surveyor, who on the 26th, 27th, and 28th 
days of June, and the 19th, 20th, and 21st days of September, 
1894, made a complete survey of the Mount Cassel estate, 
and the plan accompanied by the report, after being duly 
accepted and countersigned by the director of surveys, was 
lodged, as required by the Ordinance, in the office of the 
registrar of the Supreme Court. 

The respondent, Mr. Lamothe, whose estate Mount St. 
Valdrien bounds towards the north with Mount Cassel, 
feeling aggrieved by the plan and report of Mr. Ogilvie because 
the line which he had drawn took away part of the Mount St. 
ValSrien estate, preferred a petition, dated the 21st November 
1894, supported by an affidavit, to Mr. Schooles, the then 
acting chief justice, praying, amongst other things, (1) that the 
survey be reviewed, and the boundary lines between the 
estates be restored to their former positions ; (2) that the plan 
be amended ; (3) that such relief in the premises be granted as 
the nature of the case may require. 
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On this petition the acting chief justice made the haglby 
following ordei-: — v. 

" 22 December, 1894. lamothb 

Upon reading the petition of Henry Lamothe, filed in this 
cause on the 23rd day of November of 1894, and upon hearing 
Mr. Wells, counsel for the petitioner. It is ordered that 
Charles Hagley do, on Tuesday the 8th day of January next, 
shew cause why the plan and survey in this matter should 
not be set aside." 

The hearing of the cause was put off, from time to time, 
for various reasons, and eventually came on before chief justice, 
Sir Joseph Hutchinson, on the second and several following 
days of December 1895. 

After hearing the evidence at great length, and examining 
the plans and other documents put in, the learned chief justice 
delivered his judgment, and in the course of it said : — 

" I have come to the conclusion that the plan and report 
of the survey are erroneous, and that the petitioner will be 
injured if they remain uncorrected, and that I ought to direct 
a re-survey to be made." He also towards the end of his 
judgment further said, " with regard to the grass piece claimed 
by the appellant as having been occupied by him for many 
years, the surveyor will have to form the best opinion that he 
can on the spot as to whether any, and if any how much of the 
land through which his line would pass, has been occupied by 
Hagley regularly, as a pasturage, for the last 20 years ; and if 
he is satisfied that any has been so occupied, he must conclude 
that Hagley has acquired a right to it, and must take his line 
round it." 

From that judgment and decision the present appeal is 
brought. 

Counsel for the respondent on the hearing of the appeal 
raised the preliminary objection that this court has no 
jurisdiction to hear the case, on the ground that the learned 
chief justice was not sitting as judge of the Supreme Court 
when he tried the action. It was argued this was a matter 
sui generis, and that no appeal lay from the learned chief 
justice's decision, as no right of appeal was specifically given 
by the Ordinance which gave rise to the action. 

We overrule this objection, and hold that the learned 
chief jvistice was sitting as judge of the Supreme Court when 
he tried the case, and although it was begun by a petition, 
yet it afterwards took the form of, and was practically 
equivalent to, an action of ejectment. For the appellant it was 
urged that the learned chief justice was wrong in giving 
directions to the surveyor to make enquiries as to Hagley's 
title to the grass piece, and to draw his line according to the 
conclusion he arrived at. The surveyor, it was contended, was 
not a lawyer, and could not appreciate and properly apply any 
evidence of title that might be placed before him. It was 
further argued that it was the duty of the learned chief justice 
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HAGLEY to decide for himself as to Hagley'n title to the grass piece, and, 
V. in delegating that duty to the surveyor, he was acting 

LAMOTHE. ultra vires. 

On behalf of the respondent it was contended that the 
whole survey was bad because the proper notices prescribed 
by the Ordinance had not been given. 

On the first point raised we hold that the learned chief 
justice was wrong in giving directions to the svirveyor to try 
to ascertain the appellant's title to a grass piece, and that he 
should have himself decided the question on the evidence that 
was placed before him at the hearing. 

With regard to the second point, we are of opinion that 
the sections of the Oi'diuance dealing with the notices to be 
given are clearly impertitive, and not directory merely, and 
that if those enactments are not followed by the surveyor the 
survey is null and void. 

The wording of the Ordinance, where it says the surveyor 
shall give " at least" fifteen clear days' notice, is ,in our opiii'on, 
equivalent to saying that the surveyor shall give not less than 
fifteen clear daj's' notice, aud that the phrase is to be construed 
as a negation. We also think that, as this is a case Avhere the 
rights of property are involved, and where an estate might be 
taken away from one and given to another, either as a whole 
or in part by the neglect of a surveyor, the utmost care should 
be taken to carry out the requirements of the law. 

But, haviug regard to the evidence which was befoi-e the 
learned chief justice, we hold thac there was such a waiver on 
the part of the respondent as to mend the defect in the notice, 
the Ordinance, in terms, empowering him to do so if he thought 
proper. 

The conclusion we have arrived at, therefore, on the whole 
case is, that we must affirm the learned chief justice's decision 
when he orders a new survey, but that we think he acted 
wrongly in giving directions to the surveyor to enquire into 
the appellant's title to the grass piece, and to run his line in 
accordance with the evidence he could obtain on the subject. 

The judgment of the court below is varied, and we order 
that a new survey be tuade, but that the surveyor make that 
survey to the best of his ability, without regard to the order 
by the court, it being the clear province of the court, in our 
opinion, when the matter shall again come before it, to decide 
as it may be advised, the learned chief justice attaching what 
value he thinks proper to any evidence, parol or written, that 
may be given by the surveyor ; and having regard to all the 
circumstances we make no order as to costs. 
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BARBADOS, 1898, 

PAYNE Appellant. 

DIOKSON Respondent. 

Appeal from the Court of Error against a conviction under the 
Trade Act, 1891. for producing to the Customs a false invoice- 
Held on appeal that (1) an appeal lies from the Court of Error 
in the exercise ofiis appellate criminal jurisdiction, {S) the 
provisions of section 9 of the Windward Islands Court of 
Appeal Act had been complied with, (3) the conviction was 
bad as it did not disclose where the offence had been com- 
mitted,, and the defendant could not waive such defect', (i) the 
omission of the toords ' unless the fine had been sooner paid." 
rendered the conviction bad. (5) the Court of hrror has no 
poioer to amend the com iction, and (6) mens rea was not 
essential to a conviction. 

Child, 0. J. St. Lucia. This is au appeal from the judgment 
of the chief justice of Barbados, sitting in the Court of Error, 
conflrniing a decision of tlie Assistant Court of Appeal. It 
appears that sometime in 1896 the appellant, a trader carrying 
on business in Bridgetown, was brought before one of the 
magistrates of that city, and fined £500, and, in default, to be 
imprisoned for 6 months for producing to the acting comp- 
troller of customs a false invoice contrary to the provisions of 
the Trade Act, 1891. F'rom that decision she appealed to the 
Assistant Court of Appeal, and the judges of that court, having 
considered the law and the facts of the case, varied the magis- 
trate's order as far as the alternative imprisonment was con- 
cerned, and made the sentence three months imprisonment 
with hard labour, instead <jf six months. The case was then 
carried to the chief justice of Barbados, and he affirmed the 
decision of the Assistant Court of Appeal ; and from him the 
present appeal was brought in the Windward Islands Court. 

The questions of law which I have to decide are plainly 
stated in the case sent up, and I will take them one by one, 
and proceed to answer them. They are as follow : — 

(1) Whether an appeal lies to the Windward Islands Court 
of Appeal against the decision of the Court of Error. I am of 
opinion that such appeal does lie, and for this reason : In 1887 
an enactment was passed relating to the Court of Error, and 
section 1.3 says that the decision of the Court of Error shall 
be final, thus assimilating the law of Barbados with that of 
Saint Lucia, Grenada, and Saint Vincent, where there is no 
appeal from the chief justices, when they sit on magistrates' 
cases. But when the Statutes of Barbados were consolidated 
in 1891, that section was left out, and ther<j is now no provision 
in the law of this colony to prevent an appeal from the Court 
of Error coming to us. 
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PAYNE (2) Whether the provisions of section 9 of the Windward 

V. Islands Court of Appeal Act had been complied with. The Act 
DICKSON, provides, amongst other things, that a copy of the notice of 
appeal, and an affidavit, shall be filed within a certain delay, 
and bonds are to be executed for the due prosecution of the 
appeal within six months. As a matter of fact, the copy of 
the notice of appeal, and the affidavit, were not filed within 
the legal delay, and the appeal was not duly prosecuted within 
six months. With regard to the first point, it appears to me 
that the delay was caused by the act of the officers of the court, 
and no blame or negligence attached to the appellant. As, in 
truth, compliance with the statute was rendered impossible in 
the nature of things, or at least impracticable, it would be 
an exceedingly harsh proceeding on the part of this court to 
deprive the appellant of her right of appeal. The case of 
Waterton v. Bake7%lj.R. 3, Q.B. 173, when Oockburn, C.J., Mel- 
LOR, Shbe, and Lush, J. J., gave judgment, is in point, and is, 
I think, sufficient authority for the opinion I hold. With refer- 
ence to the second question, as to the bond for the due prose- 
cution of the appeal within six months, at first sight it appeared 
as if the appellant was out of court since more than six 
months have elapsed since the notice of appeal was given. It 
certainly puzzled me to understand how an appeal could have 
been hung up so long, and it looked as if there was something 
defective in the law .But, on closer examination of the statute, 
it is clear that, if the respondent had so chosen, he could have 
sued on the bond at the expiration of six months, and have 
had the appeal struck out for want of due prosecution. For 
some reason that was not made very clear to the court, 
was not done, and by consent, apparently, the appeal 
allowed to remain alive pending the drawing up of a case, 
respondent therefore cannot now come to this court, and 
tain the objection he has put forward. On the whole, then, 
I am of opinion that question 2 should be answered in the 
affirmative. 

(3) Whether the information discloses jurisdiction in the 
police magistrate to hear and determine the case. I answer 
that question also in the affirmative, as the law of Barbados is 
that residence in his district gives jurisdiction to the magis- 
trate both in indictable and summary offences, and it is not 
absolutely necessary to show in the information where the 
offence was committed. 

(4) Whether, as the appellant appeared before the police 
magistrate, and judges of the Assistant Court of Appeal, cross- 
examined the respondent, and his witnesses, and tendered and 
examined witnesses on her own behalf without taking any 
objections of the nature above mentioned to the information, 
such objection is not waived. Holding as I do that the inform- 
ation discloses jurisdiction, I need not answer question 4. 

(5) Whether the conviction discloses where the offence was 
committed ; and, if not, whether the conviction is bad. This 
point was the most important one in the argument addressed 
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to me by the learned counsel for the appellant, and he went 
into the subject at great length, and quoted many cases in sup- 
port of his contention that the conviction was bad. Those 
cases, however, do not, I think, apply to the present proceed- 
ings, and were all decided under the English Act, which is not 
on all fours with the law of Barbados, and, indeed, differs from 
it materially on the subject of convictions. The conviction, 
in my opinion, cannot be held to be bad, for it shows sufficiently 
on the face of it where the offence was committed. It might 
have been more explicit, but, from my point of view I do not 
see how any reasonable man on reading the document would 
be left in any doubt. And that is the test ; for the days of 
minute technicalities in legal proceedings are over and past. 

(6) This question I need not answer in view of my decision 
on question 5. 

(7) Whether the conviction is bad in consequence of the 
words unless the fine be sooner paid, or words to like effect, 
having been omitted. I do not think that the conviction is 
bad in consequence of the omission of these words, as the section 
of the Act from which the magistrate derives his power is 
quoted therein, the practice here differing from that in Eng- 
land, and that section contains the ivords " unless the fine be 
sooner paid." The commitment, when draAvn up, would recite 
the material parts of the Act, and would contain the words 
" unless the fine be sooner paid," so that the gaoler ^vould oe 
left in no doubt. 

(8) Whether the judge of the Court of Error had power, 
under section 38, sub-section 2, or under section 59 of the Assist- 
ant Court of Appeal Act, 1891, to amend the conviction. If 
the conviction were good, as I hold it is, it was unnecessary for 
the judge of the Court of Error to amend ; but I think, on 
looking through all the statutes bearing on the question, that he 
conld amend if he thought it advisable so to do. The Assistant 
Court of Appeal had already amended the mistake made in 
their judgment by adding the words " with hard labour " after 
the three (3) months, and 1 can see nothing to take away the 
power of amendment from the Court of Error. 

(9) Whether, upon the true construction of sections 2, 61, 
and 160 of the Trade Act 1891, and on the facts above stated, 
the appellant has been legally convicted. 

What the magistrate had to decide comes under three 
heads : — 

(a) Was the invoice false ? 

(b) Was Payne an importer ? 

(c) Was Greaves her known agent ? 

These three questions were answered in the affirmative by 
the magistrate, and by the Assistant Court of Appeal, both 
courts having jurisdiction. The argument for the appellant 
was that the conviction shovild have been under section 160 of 
the Trade Act, and not under section 61. Section 61, he con- 
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PAYNE tended, contemplated a double offence, namely, a false invoice 
V. and a false declaration, and no false declaration was proved. 

DICKSON. I can see nothing in this argument, and it seems to me that 
section 61 cannot be construed in that manner. The Act, 
like all Acts of this kind all over the Empire, is drawn so as 
to protect the revenue, and prevent smuggling, and it contains 
a great number of sections creating all kinds of offences, so 
that the ingenuity of would-be smugglers may be defeated. 
The prosecution, in this case, may have chosen other sections 
under which to proceed, but they have selected section 61, and 
have under it brought the offence home to the appellant. 

I therefore hold that the learned .judge in Error came to a 
right decision, that his judgment be affirmed, and that this 
appeal be dismissed with costs. 

Tarring, O.J., Grenada. This was an appeal from a judg- 
ment of the chief justice of Barbados, sitting as the Court of 
Error in that Island, substantially affirming a judgment of 
the Assistant Court of Appeal confirming a decision of the 
Bridgetown police magistrate on an information lodged by the 
respondent against the appellant for breach of section 61, sub- 
section 3, of the Trade Act, 1891, whereby the appellant was 
convicted, and ordered .to pay the penalty of £500 prescribed 
in the subsection, or be imprisoned for 6 months, varied by 
the Assistant Court of Appeal to 3 months with hard labour. 

The first two questions submitted to the court were pre- 
liminary ; and in answer to them we expressed an opinion at 
the hearing that the appeal lay, and that the provision of sec- 
tion 9 of the Windward Islands Court of Appeal Act had been 
complied with ; and we promised to give our reasons for that 
opinion in writing subsequently. 

As to question 1, section 8 of the just mentioned Act gives 
an appeal to this court " against any judgments, decrees, orders, 
rules, and other determinations of the chief justice of Barbados 
in the exercise of his legal, equitable, or ecclesiastical jurisdic- 
tion." It seems to me it would be difficult to find words of 
wider scope. But Mr. Goodman argued that the words " legal, 
equitable, or ecclesiastical jurisdiction " did not include appel- 
late jurisdiction. I am of a different opinion. I think those 
words embrace the exercised appellate jurisdiction in each of 
the branches of law named, as well as what may be called a 
jurisdiction of first instance. From Mr. Goodman's interesting 
historical sketch it appears that at the time when this Court 
of Appeal was erected there could not have been an appeal to 
it under this Act from the Court of Error, because the Court 
of Error, at that time, consisted of the governor and the chief 
justice ; and section 8 only gives an appeal from the chief 
justice. But, it may well be that it was on that very account, 
wholly or partially, or consciously in presence of that very 
fact, that the constitution of the Court of Error was changed 
n 1860. At all events, it is clear to me that if the Legislature 
of Barbados had intended to exclude appeals from the chief 
justice, sitting as a Court of Error, they were bound to say so. 
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Then it was argued that " legal " meant only common law 
jurisdictibu exclusive of criminal jurisdiction. But common 
law .iurisdiction is based on the common law ; and where it is 
merely statutory it is still in my opinion rightly included in 
the term " legal" as distinguished from equitable and ecclesias- 
tical. Sections 11 and 14 of the Appeal Act, giving an appeal 
to this court from the Court of Grand Sessions, and settling the 
procedure in writs of error, do not cut down the provisions 
of section 8. The Court of Grand Sessions is not the only 
criminal court in the island, nor are writs of error the only 
mode of prosecuting an appeal in criminal cases. Nor are the 
strictly limirod interpretations of the words " plaintiff," " suits," 
"instituted," contended for by Mr. Goodman, admissible to 
circumscribe the jurisdiction given in section 8. I therefore 
answer question 1 in the affirmative. 

In reply to question 2 1 am of opinion that the provisions 
of section 9 of the Windward Islands Court of Appeal Act have 
been complied with. "What was it the defendant wasjto do? 
In the first place, she was to give notice in writing within 3 
days of her intention to appeal. That she did. ]>ut it is said 
she did not file a copy of the notice and the affidavit of service 
within 3 days. There is no provision that she should. The 
section merely says that such filing shall operate as a stay of 
proceedings, leaving it apparently to her to consult her inter- 
est by getting the stay as quickly as possible. Then it is added 
that as a condition precedent to such stay she shall execute 
security for costs by bond for the due prosecution of her appeal 
within 6 months. This also she did. But again it is said it 
was not done within three days. And again I can see no pro- 
vision thtiu it should be. If however there had been such a 
provision, I should be disposed to decide, in the circumstances 
of this case, that, inasmuch as the defendant had done every- 
thing she could, and was not in any way in default, the delay 
arising from some misunderstanding on the part of the officers 
of the court could not be imputed to her ; and, if necessary, 
I think Lumley v. Dubourg, 14 M. & W. 295, might be cited in 
support of that view. 

In reply to question 3 I am of opinion that the informa- 
tion disclosed jurisdiction in the police magistrate to hear and 
determine the charge. The Police Magistrates Act, 1891, sec- 
tion 23, gives him jurisdiction, where the defendant resides or 
is within the jurisdiction, and here the defendant is described 
as of the City of Bridgetown, trading under the style or firm 
of Payne & Co. in the City of Bridgetown. The time when the 
offence is alleged to have been committed is also stated as the 
sixteenth day of September 1896. 

This being my opinion on question 8, it is unnecessary for 
me to deal with question 4. 

The answer to question 5 is more difficult to make. But 
after the best consideration I can give to the matter I am of 
opinion that the conviction does not disclose where the offence 
was committed. Mr. Goodman contended that that element 
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PAYNE might be supplied by reference to the Trade Act, 1891, 
V. sections 7 and 12 ; and to the Executive Committee Act, 

DICKSON. 1891, section H. But those sections only refer to the 
duty of masters of ships on arriving, and the places where 
such duty shall be performed. But irrespective of that, I think 
on the law as laid down in the English cases decided in pari 
materia, that the place where the offence is committed should 
appear on the face of the conviction, in order to show 
jurisdiction, and not be left to be inferred by reference to 
various sections of the Acts, or to other documents not set out. 
(See R. V. Hazell, 13 Bast, 139 ; Johnson v. Reid 6 M. & W. 124). 

Nor do I think that the residence of the defendant is 
sufficiently set forth : a question which I may mention, was 
raised by the respondent to supplement the deficiency of 
statement where the alleged offence was committed. In my 
opinion the information cannot be imported into the 
conviction for the purpose of incorporating into the latter facts 
stated in the former by reason of the conviction containing 
a column headed " cause of complaint." The word complaint 
is not used there to signify the formal document by which the 
proceedings were commenced in the police court, viz., the 
information. There may not have been such .a document ; it 
is clearly not necessary. (See Reg v. Hughes L.R. 4 Q.B.D. 614.) 
And "complaint" here is used in its ordinary, general 
signification. As to section 38 of the Police Magistrates Act, 
1891, the informalities there referred to as not vitiating the 
proceedings are only mistakes in drawing up orders, not 
mistakes in point of substance. (See Reg. v. Radbiiry, L.R. 
5 Q.B.D. 126.) As has been said by a learned author (Maxwell 
on Statutes, Ed. 2, p. 96), it is in the last degree improbable 
that the Legislature would overthrow fundamental principles, 
infringe rights, or depart from the general system of law, 
without expressing its intention with irresistible clearness. 

In reply to question 6 I am of opinion that it was not 
competent for the defendant to waive the objection raised in 
previous question, it being a rule in criminal matters that the 
parties cannot waive what the law directs. (See Park Gate 
Iron Co. V. Coates, L.R. 5 C.P. 634 per Montague Smith, J. at 
p. 639 ; and Reg. v. Bertand, L.R. 1 P.O. 520.) 

In reply to question 7 I think the conviction was bad by 
reason of the omission of the words "unless the line be sooner 
paid" or words to the like effect. {Reg. v. Cridland, 7 E. & B. 
853, 27 L.J.M.C. 28.) The omission enlarges the punishment 
provided by the Act (Trade Act 1891, section 142) ; and the 
mere mention of the Act does not cure the defect. 

In reply to question 8, I do not think the judge of the 
Court of Error had power to amend the conviction under the 
enactments mentioned. Subsection 2 of section 58 of the 
Assistant Court of Appeal Act, 1891, does not in my opinion 
refer to the information or conviction in the court below which 
are not evidence in the case, while section 59 simply empowers 
the Court of Eri'or to hear and adjudicate on the case brought 
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before it by way of appeal on questions of law ; not to amend 
the conviction so as to prevent the point of law arising. 

As to question 9 and last, it would perliaps be sufficient for 
me to say that, owing to the replies I have given to questions 
5, 6 and 7, I think the conviction cannot stand. But as 
question 9 is stated quite independently of the others, I ought, 
I suppose, to say what I think upon the construction of sections 
2, 61, and 160 of the Trade Act, As to that, therefore, it is my 
opinion that the appellant, on the facts of the case, was liable 
under subsection 3 of section 61. Mr. Clarke contended that 
under that subsection the double barrelled-offence of producing 
a false or fraudulent invoice and falsely declaring on oath that 
it was true, was the only one she could be convicted of. But 
it seems to me in the first place that such a reading of the very 
plain and positive words in the subsection is impossible. But 
further, as the judges of the Assistant Court of Appeal point 
out, it is not obligatory on the comptroller under subsection 
2, to require a declaration on oath at all, and it cannot be said 
that if he does not there can be no offence punishable undei' 
subsection 3. The distinction between sections 61 and 160 
is that by the former it is the importer himself who is hit, 
by the latter " any person." 

Then Mr. Clarke argued that this Trade Act should be con- 
strued so as to satisfy the general principle of law that the mas- 
ter is not liable for the criminal acts of his servant ; and that 
here it was admitted there was no mens rea on the part of the 
defendant. Unfortunately for that argument, it is too well settled 
that general principle is frequently abrogated by English reve- 
nue statutes, as to which I need only refer to the remarks of 
Brett, now Lord Esheb, L.J., in Reg. v. Prince, L.R., 2. CO. R. 
163. Then Mr. Clarke also contended that the word " importer" 
in sub-section 3, being interpreted by section 2 of the Trade 
Act, 1891, to mean the owner, or his agent, it was the person 
actually committing the act or acts constituting the offence 
that was liable. But again I agree with the Assistant Court of 
Appeal in taking " agent " there to mean the person carrying 
on the business for the owner in his absence or incapacity for 
any cause ; and I think the omission from this subsection of 
the words " or his known agent " appearing in the previous 
subsections, strengthens this view. 

On the whole case it is my opionion that the conviction 
should be quashed. 
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St. Aubyn, Acting C.J., S. Vincent. This is an appeal from 
a judgment of the chief justiceof Barbados as judge of the Court 
of Error affirming, with a certain amendment, a judgment of 
the Assistant Court of Appeal, who affirmed, with a certain 
variation, a decision of Mr. Police Magistrate Massiah of the 
Bridgetown Bench, whereby that magistrate, on an information 
lodged with him by the respondent against appellant for breach 
of section 61, subsection (3), of the Trade Act 1891, convicted 
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the appellant, and ordered her to pay the penalty of £500 pre- 
scribed ill the said subsection. 

The facts of the case may be thus stated :— The appellant 
carries on business in Bridgetown, Barbados, under the style of 
Payne & Co. On the 16th of September, 1896, one Edward 
Greaves was a clerk in the employ of Payne & Co., and the 
known agent of appellant. On the said 16th of September the 
respondent was the acting comptroller of customs for the Island 
of Barbados. On the said day the said Edward Greave.s went 
to the office of the comptroller of customs in the Public Build- 
ings in the City of Bridgetown to make due entries of, and to 
pass for, a package of goods liable to ad valorem duty, which 
had been imported by Payne & Co., and, in doing so, he pro- 
duced to the respondent, as the acting comptroller of custom?, 
an invoice which purported to show the contents of the pack- 
age, but did not do so, and was in fact false. On the said day 
the appellant was not at the place of business of Payne & Co. 
and was personally ignorant of the action of her clerk, the said 
Edivard Greaves, and of the ti'ansactions which formed the 
subject of the charge preferred against her. The said Edivard 
Greaves made no declaration on oath that the invoice produced 
by him exhibited the true and real value of the goods. Inform- 
ation was lodged with the police magistrate on the 19tli October, 
1896, by the respondent on these facts, and the case was finally 
adjudicated by him on the 3rd November 1896. 

The police magistrate convicted the appellant, and ordered 
her to pay a penalty of £500, and, in default, to be imprisoned 
for 6 months. Prom this conviction the appellant appealed to 
the Assistant Court of Appeal. 

The appeal was heard by the Assistant Court of Appeal on 
the 7th of December, 1896, when the decision of the police 
magistrate was varied, and the appellant ordered to pay a 
penalty of £500, and, in default, to be imprisoned for 3 months 
with hard labour. 

Prom this judgment the appellant appealed to the Court 
of Error. The appeal to the Court of Error was heard on the 
12th March, 1897, and the chief justice gave judgment on the 
19th of March, and affirmed the judgment of the Assistant 
Court of Appeal. 

From this judgment the present appeal was brought. 

The first question raised for our consideration was, 
" Whether .an appeal lies to the Windward Islands Court of 
Appeal against a decision of the Court of Error." Now section 
8 of the Windward Islands Court of Appeal Act says : " It 
shall be lawful for either oC the parties, plaintiff or defendant, 
to appeal to the said Court of Appeal against any judgments, 
decrees, orders, rules, and other determinations of the chief 
justice of Barbados in the exercise of his legal, equitable, and 
ecclesiastical jurisdiction, and the judgments of the said Court 
of Appeal shall be binding on the parties to suits in the Court 
below." In my opinion it was the intention of the Legislature 
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by this section to give the right of appeal from all judgments of 
the chief justice. My opinion is strengthened by finding that 
iu the Act of 1887 (ch. -10. sec. 13) the right of appeal from 
judgments of the Court of Error is abrogated, but that later on 
in 1801, when the Acts were consolidated, the provision 
abrogating this right to appeal is omitted, and I take it tliat 
the Legislature intended to restore that right. I hold therefore 
that an appeal does lie to the Windward Islands Court of 
Appeal against the decision of ^tlie Court of Error. 

The next question raised was : " Whether the provisions of 
section 9 of the Windward Islands Court of Appeal Act have 
been complied with." 

Section 9 runs as follows^ |[."The party intending to appeal 
from any such judgment, decree, order, rule, or other 
determination of the chief justice of this island, shall give 
notice in writing by his counsel or attorney of such his 
intention within three days after the making or pronouncing 
of such judgment, decree, order, rule, or other determination, 
a copy of which notice, and proof of the service thereof by 
affidavit to be sworn before the chief justice, being filed in the 
Registrar's Office, shall ,operate to stay 'all proceedings in 
relation to the execution or further prosecution of the 
judgment, order, sentence, or decree which shall be the subject 
matter of appeal, until such appfeal be disposed of ; provided 
always, that every appellant shall, as a condition precedent to 
such stay of proceedings, execute security for costs by bond 
with two sufficient sureties, to the registrar of the said court, 
in such sum as the chief judge shall direct, for the due 
prosecution of his appeal within six months, otherwise the 
judgment, order, sentence, or decree of the court below or 
appeal from, shall be confirmed." 

I am of opinion that all the provisions of section 9 have 
been complied with. The appellant, by her solicitor, gave 
notice in writing to the respondent of her intention to appeal 
within the three days. She also made an affidavit of the 
service of the notice of appeal before the chief justice, and 
tendered a copy of the said notice of appeal and affidavit of the 
service thereof to the registrar of the Windward Islands Court 
of Appeal. These acts were also done within the three days, 
although, in my opinion, the section does not require it. 

There is no requirement either that the filing shall take 
place within the three days, nor is the filing a condition prece- 
dent to the jurisdiction of the court to hear the appeal, but is 
merely for the purpose of staying proceedings. The entering 
into the bond is a condition precedent both to the appeal and 
the stay of proceedings, but the section, in my opinion, does not 
make it a condition precedent that it shall be done within three 
days. Even if it were necessary that all these acts should be 
executed within the three days, it is admitted that the 
appellant was ready and willing, but was prevented from 
complying by no fault of her own. I take it therefore on the 
authority of Morgan v. Edwards (29 L.J.,->M.C. 108) that would 
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PAYNE be sufBcient. Channel B. in the course of his judgment in that 

V. case says, "we guard ourselves, however, to this extent, that 

DICKSON, when an appellant may have done all that he could do in order 

to comply with the statute, there might be a ground for 

considering how far a party might be left to enter his case, 

although the statute may not have been strictly complied with." 

As to question 3 and 4 I hold that any irregularity there 
may have been in the information or complaint should have 
been objected to by the appellant when she appeared ; if she did 
not do so, she waived any irregularity in the process for 
bringing her before the court (R. v. Be^^ry, 28. L,J. 86.) This 
"would not extend to giving the magistrate jurisdiction, if he 
originally had none, but merely goes to cure any irregularity 
there may have been in the process for bringing her before the 
court. 

I now come to question 5 : "Whether the conviction 
discloses where the offence was committed, and if not, whether 
the conviction is bad." 

It has been said by Coleridge J. in R. v. Fuller 
(2 D & L. 98 :) "There is no rule more inflexible than the one 
which requires that sufficient shall appear on the face of the 
proceedings before magistrates to show that they have acted 
within their jurisdiction." Nothing is more clearly established 
in law than that, as a magistrate's jurisdiction is limited in 
local extent, the place where the offence ^vas committed must 
be stated in the conviction, as well as proved by the evidence, 
in order that the complaint may appear to be one over which 
the magistrate's cognizance extends. The fact which forms 
the subject of the conviction must appear to have arisen at 
some place within the jurisdiction of the convicting magistrate. 
The marginal venue only denotes where the conviction was 
made — not where the offence was committed. And further, 
no presumption from the manner of describing the fact can 
supply the omission of a direct averment of its being within 
the requisite jurisdiction. It appears that under section 34, 
subsection (1) of the Act 1891 the magistrate is empowered, on 
hearing and determining a case, to enter the particulars and 
substance of the decision thereon in a book to be kept for that 
purpose, according to the form "D," and such entry shall be 
deemed to all intentions and purposes a conviction. And 
section 38 goes on and prescribes that, "in all proceedings 
under this Act the several forms in the schedule, or forms to 
the like effect, shall be deemed good, valid, and sufficient in law, 
and no departure from the said forms, or omissions of any 
part of the particulars required thereby, or the use of any 
other words than those indicated in such forms, shall vitiate, 
or make void, the proceedings or matter to which the same 
shall relate, if the form used he otherioise sufficient in substance 
and effect, and the words used clearly express the intention of 
the persons who shall use the same." Now these two sections 
clearly enjoin that the magistrate shall draw up his conviction 
by filling in the skeleton form in the schedule. But can it be 
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contended that the magistrate in filling up the blanks is not 
bound to supply every requisite to show that he was 
acting within his jurisdiction ? The oifence of which the appel- 
lant appears to have been convicted is that she " being the 
importer of goods liable to ad valorem duty, did, on the 16th 
day of September 1896, produce to the acting comptroller of 
customs at the time of making entry of goods imported into 
this island, liable to ad valorem, duty, an invoice of such goods, 
the same being false, contrary to the provisions of the Trade 
Act." Now can it be contended that this bald statement of 
the offence " is sufficient in substance and effect " to show that 
the offence was committed at some place within the jurisdiction 
of the police magistrate of District " A ? " It is contended by 
the respondent that an entry of goods can only be made at 
Bridgetown, which is within the " A " District, but, as I before 
pointed out, ' no presumption from the manner of describing 
the fact can supply the omission of a direct averment of its 
being within the requisite jurisdiction.' But the respondent 
further argues that it is not requisite that th6 offence itself 
should have been committed within the local jurisdiction of 
the magistrate so long as the defendant dwells within his juris- 
diction (Act of 1891 c. 37, sec. 23.) 

Now, let us see how the conviction desci'ibes the name and 
residence of the person convicted. She is there described as 
" Sarah Christian Payne, trading as Payne & Co., Broad Street." 
Can it be said that this description shows she was residing in 
District " A ? " It is said that there is only one ' Broad Sti'eet ' 
which is in District " A," but it might as well be argued that 
there is only one " Payne & Co." in District " A," as probably 
there is. It is clear to my mind that for the respondent's argu- 
ment to have any weight the conviction must aver beyond 
doubt that the appellant was residing within the jurisdiction. 

It is further asked by tlie respondent " Whether, as the 
appellant took no objection of the nature above mentioned to 
the conviction, either in the police magistrate's court or the 
Assistant Court of Appeal, such objection is not waived." 

Tiie objection appears to have been raised in the Court of 
Error, and I observe the respondent made no objection to its 
being so raised. But even if it had not been so raised, it is 
clear law that in criminal matters a person cannot waive what 
the law requires. In my opinion we are bound to hear and 
determine any question of law which may arise in the facts 
before us, and of which we have cognizance, although that 
question may not have been specifically put to us {Knight v. 
Halliivell 43 L.J. M.C. 113.) 

This being my opinion, I liave no hesitation in holding that 
the conviction in this case is bad, as it discloses no jurisdiction 
in the magistrate who made it, inasmuch as it does not state 
that the offence was committed within his jurisdiction, or that 
the person convicted resided within his jurisdiction. 

After this expression of my opinion it seems unnecessary 
to deal with any of the other questions raised. However, with 
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PAYNE regard to question 9, I wish to express my opinion that mens 
V. rea is not a necessary ingredient to constitute the offence. It 

DICKSON, is tlie false or fraudulent act which is the offence. The words 
" knowingly making " are excluded. The only question to my 
mind being : Was the agent's situation such as to bring the 
representation he made within the scope of his authority ? And 
in this case it clearly was. I am also of opinion, Avith regard 
to question 9, that although the Legislature only contemplated 
a prosecution under section 61, when a false declaration on oath 
has been made, yet the Avords go beyond what was probably 
the intention, and, therefore, effect must be given to them as 
the Legislature must be intended to mean what it has plainly 
expressed ; and it has plainly expressed that, " If the invoice 
produced shall be false or fraudulent the importer shall be 
liable to a penalty of £500." 

As I have already held that the conviction is bad from not 
disclosing jurisdiction in the magistrate who made it, it must 
be quashed. 

I further hold that we should not impose costs on the 
respondent in this case. Section 146 of the Trade Act says, 
" In case any complaint shall be dismissed the magistrate shall 
not impose costs on the complainant except he be of opinion 
that the complaint Avas vexatious or brought without reason- 
able cause." I cannot say that this complaint was vexatious 
or brought without reasonable cause. 
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Lucia — Interpretation of Articles -2112 and 



Reeves, G.J., Barbados. This is an appeal from the judgment 
of the chief justice of Saint Lucia. The appellant, Oeorge 
Barnard, is the proprietor of an estate called Fare, in the 
quarter of Laborie, in the said island, while the respondents, 
Albert deCharleroy and another, are proprietors of an estate 
in the same quarter called Mont L6zard. These two estates are 
contiguous to each other, Pare lying to the North of Mont 
Lizard ; they are bounded on the East by the Balembouche 
river, and on the West by the river Dor6e. The Pare and Mont 
Lizard estates, under the authority of an Ordinance of the 
island called the Surveyors and Boundaries Settlement Ordin- 
ance, 1886, had been surveyed in 1896, by a qualified surveyor 
named Quintan by an order of the Governor, and as the report 
of this surveyor, and the accompanying plan lodged in the 
Registry, as required by the Ordinance, Avas alleged by the 
respondents to have taken away a large portion of the Mont 
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L6zard estate, aud transferred it to Pare, they petitioned the 
fjouit for authority to contest the said report, wliicli was 
granted, and the respondents, in due course, iiled their action 
in the Royal Court, the present appellant being defendant. 
The pleadings having been completed, the action came on for 
trial on the 20tli, 21st, and 22nd July, 1897, when evidence, 
both parol and documentary, as to the matters in issue between 
the parties, was given and put in. On the 31st July, the same 
year, final judgment was pronounced by the Royal Court in 
favour of the respondents, plaintiff in the court below, with 
costs, Surveyor Quinla?i's plan and report being set aside. 
Prom this judgment the present appeal comes. The appellant 
contends, substantially, that Quinlan's report is correct, as it 
gives to Mont L6zard all, and, indeed, more than the land act- 
ually conveyed to the respondents under the deed conveying 
Mont L4zard to them, and that the lands taken away by Quiii- 
faii's survey and report were held by respondent.*! in excess of 
title, and, being properly part of Pure, must be prescribed for 
as being occupied adversely for 30 years to entitle the respond- 
ents to hold it. The respondents say, on the other hand, that 
the land in dispute is part of Monl Lizard, as coming within a 
line of division between that estate and Pare laid down by a 
competent suiweyor in 1873, in the presence of, and with the 
consent, and, in a measure, under the direction of the vendor 
of Mont Ldzard, who was at the time the sole proprietor of 
both estates ; and they contend in substance and effect that 
even if the lands in dispute, or any part of them, are not in- 
cluded in their conveyance, (which of course they do not admit), 
they have effectively and withoxit molestation occupied these 
lands as part of the L6zard estate for 10 years aad upwards. 
Such are the points involved in this appeal. As I have already 
said, the Pare and Mont Lizard estates are immediately conti- 
guous to each other, and they lie between the Balembmwhe 
aud Dorie rivers. These two properties are made up of differ- 
ent parcels of land, acquired from time to time by a family of 
the name of Augicr, and had been in that family since the 
latter part of the last century. In 18-13 R^ne Augicr and 
Pierre Auijiei'. two brothers, inherited the entire property as 
co-heirs of their father. Pierre, by arrangement, took Pare, 
and R<^n^ Mont Lizard. These two brothers went to Prance 
in the same year, and there executed a deed of partition, in 
which the boundary of the two estates was assumed and set 
out, but no survey was actually made to verify this boundary. 
By this deed the said assumed boundary line was declared to 
be " fixed at the South foot of Morne Calebasse, extending, in 
" a straight line from East to West, as far as the rivers Balem- 
bouche and Dorde." By deed, dated 13th March, 1847, Pierre 
Augier purchased from his brother R/m^, the Moni Lezard 
estate, so that from that date Picri't^ became the sole proprie- 
torof both estates. In the following year Pierre purcliased an 
estate named Tersunnes. This Pierre Augier died in 1871, 
leaving as his co-heirs, according to the law of Saint Lucia, two 
children, Albert- Augier a,nd Marie Augier. These divided their 



BARNARD 

DE CHAR- 
GE ROY 

KT AL. 



210 



WINDWARD ISLANDS 



BARNARD father's property between them by deed dated 18th April, 1872, 
V. and by this deed the two estates, Pare and Mont Lizard, be- 

DE CHAR- came the sole property of Albert Augier — Marie, his sister, 
LKROY taliing otlier property as lier share. And now comes an impor- 
ET AL,. tant period in the history of this matter. By deed dated 4th 
November, 1872 Albert Augier sold and conveyed to the 
respondents, who immediately entered into possession, the 
Mont L6zard estate of the contents of 100 carres, more or less, 
as stated in the deed, and also the lands called Tersannes, 
already mentioned, of the contents of 19 carres — making so far 
119 carres, more or less. The (Conveyance Avhich was put ia 
purports to convey to the vendee " the sugar estate called 
Mont Lezard, situate in the quarter of Ldborie of the extent ■ 
of about 100 carres of land, more or less, bounded on the 
North by the estate belonging to the vendor, on the South 
by the Baletnboxtche and Dessgatieres estates and the lands of 
Tersannes, and on the West by river Doree, together with a 
portion of land known as Tersannes of the extent of 19 carres 
more or less. The said 19 carres are bounded on the North 
aloDg the entire length by the lands of the Mont Lezard 
estate, and on one side by the Balemhouche I'iver." In March, 
1873, Albert Augier, the vendor, being still in possession of 
Fare, Charleroy, one of the respondents, called upon the said 
Augier to fix and define the northern boundary, as set out in 
the conveyance, and he consented to do so. A land surveyor, 
by the name of Guihur, was called in, and, in the presence of 
Albert Augier and Charleroy, this surveyor traced a line of 
division between Mont Lezard and Pare estates, and prepared 
a report of his survey, which was signed by him, and also by 
Albert Axigier and Charleroy. But it appears that Guihur 
made no plan or diagram to accompany his report. Charleroy, 
from that date until the year 1896, continued in uninterrupted 
and peaceable possession, as he swore at the trial, of the Mont 
Lezard estate, and all the lands coming within the line of divi- 
sion made by the surveyor Guihur, some of those lands, be it 
understood, being those which the present appellant claims as 
forming part and parcel of the Pare estate, which he purchased 
in May, 1893, as I shall afterwards show, and more particularly 
refer to. In 1877, Albert Augier, the vendor, being then and 
continuing in possession of the said estate Pare, brought, on his 
return to the colony, for he had been away for sometime, an 
action in the Koyal Court against the respondents, owners of 
Mont Lezard, in trespass {en bornage) for encroaching upon 
Pare. A surveyor called DuBozday Avas appointed by an order 
of the Royal Court to verify the " boundary " between the two 
estates, as established by the report of the Surveyor Guihur, 
of March 1873. DuBoiday filed his report in Court, with a 
diagram annexed, substantially confirming Guihur as to the 
line of division between Pare and Mont Lezard, which he had to 
deal with ; in the result, the Court held that the defendant 
Charleroy had made no encroachment, so far as the line was 
concerned, and dismissed the action — or in other words, non- 
suited the plaintiff. The Court remarked, as I understand it, 



COURT OF APPEAL. 



211 



that the question as to the correctness, in its incidents and 
details, of Guihur's proces verbal or report, was not before it 
in the form of an action brought by the plaintiif Augier. Of 
course, continued the court, if there was manifest error on the 
face of the surveyor Guihur's report, the plaintiff, by apt pro- 
ceedings, would be entitled to have it corrected, unless he were 
barred by time. In 1881, nine years after respondents had 
purchased Mont Lezard, the Pare estate was levied upon ahd 
sold judicially. It was purchased by one Lucie Lynch ; — was 
conveyed simply as Pare, and the contents, in the deed of con- 
veyance, are stated to be 140J carres of land, more or less, plus 
a portion of 12 carres, more or less to the North of the said estate. 

The appellant Barnard purchased the estate from Lucie 
Lynch, and the deed is dated May 1893. Up to this time, the 
only actual surveys of the two estates. Pare and Lezard, or at 
any rate the line of division between them, were those made 
by Guihur in 1873 and DuBoulay in 1879 — only to verify 
Guihur's line. The Paris deed of partition, as it has been 
argued for appellant, " arbitrarily" fixed the boundary between 
Pare and Mont Lezard in the manner I have mentioned, and in 
the main this assumed bouudary in the Paris deed guided 
Guihur in making his survey. 

Albert Augier, who sold to the respondent in 1872, was 
called at the trial as a witness for the defence — that is, in fav- 
our of the present appellant. He said in substance that the 
lands he intended to convey to Charleroy were Herault, 64 
carres, Deliqny, 17 carres, Gilles, 19 carres, and Tersannes, 16. 
carres —making in all 119 carres. He said that he had learned 
in the family that there were lands called Gaillard Bois ; that 
these lands always formed part of Pare estate, and certainly he 
never intended to iaclude them as part oE Mont Lezard. In 
fact, it could not be so, he said, because in 1870 his father had 
leased Gaillard Bois as part of Pay^c to a person called Pappy 
Michel for nine years, from January 1870, and the sale to 
Charleroy was in 1872. The witness added that, at the time 
of the sale to Charleroy, he did not actually know the boundary 
between Mont Lezard and Pare, or the location of Gaillard 
Bois lands, which were in bush, and so were Mont Lezard and 
Pare. As for Guihur's report, he confessed that he did sign it, 
but added that it was understood between the parties to be 
only a temporary arrangement. With regard to the action in 
trespass which he brought against Charleroy in 1876, when he 
took back Pare and Gaillard Bois from Pappy Michel, he notic- 
ed a line of immortelles as a boundary between Pare and 
Lezard, but as he knew nothing about them '\vrhen he signed 
Guihur's report he brought his action. I have said that the 
Pare estate was sold to the present appellant in 1893. He 
wanted to know his boundary with Mont Lezard, and, on appli- 
cation to the Governor, as he was empowered to do under the 
Surveyors and Boundaries Settlement Ordinance, Quintan, a 
sworn land surveyor, was appointed in 1896 to survey the Mont 
Lezard and Pa^-e estates— in order to determine the boundary 
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BARNARD line between them. Quiidan made his survey : in the result 
V. making the ueieage of Mont Lezard 128 cartes, whereas aceord- 

DE CHAR- ing to the deed. Mont Lezard was stated to consist of 119 carres. 
LEROY However, the present respondent contested Quiidan's report, 
ET AL. upon the ground, looking at the evidence given at the trial by 
the respondent Charteroy, and that of several witnesses he 
produced, that Quiiila7i's report and diagram liad ta.ken away 
from Mont Lezard some 35 carres of laud. The matter, there- 
fore, stands in this way. In ISl-S, Pierre Augier and Rene 
Aagicr, being the co-proprietors after their father's death of 
Mont Lezard and Pare estates, determined upon a partition, 
and in the deed the boundary between Mont Lesard and Pare 
was set out in the terms mentioned. In 1847 Pierre purchased 
from his brother Rene the Afont Lezard, which had been his by 
the Paris deed of pat tition, and so Pierre became the sole pro- 
prietor of both contiguous estates. Pierre died in 1871 and 
Albert A iigier 'AXid. h\s Biatev J/ai'ie, eliildren of Pierre, became 
entitled as co-!ieirs. They divided their father's property by 
deed, so thiit I'air and Lezard became the sole property, iu one 
hlock., of Albert Augier. He, by deed in November 1872, con- 
veyed Mont Lezard and Tersannes specifically to the respond- 
ents as the deed of convej'ance shows. No mention was made 
in the deed of Gaillard Bois, and other lands now in dispute. 
In March following, 1873, the respondent Charleroy, acting, it 
is to be assumed, for himself and his co-vendee, requested Augier 
the vendor to define the northern boundary between Mnnt 
Lezd.rd and Pa re. This he at once consented to do, and surveyor 
Gidhur was c;illed in, with the approval of 'ootli parties, to 
make the survoy. Ouihur says in his report, '" the boundaries 
of these two properties are fixed at the southern foot of 
Morue Calebunse, and extend in a straight Hue from East 
to West to the Balenibouche river and Ririere Doree. Accom- 
panied by Messieurs Albert deCharleroy and Albert Avfjier, 
I searched for the southern foot of Morne Calebasse and found 
it. As we were all agreed, I placed my surveying instrument 
in position, and, going from East to West I opened a trace, 
and had it marked out. When I had reached a certain dis- 
tance, Mr. Albert A ugier observed to me that he noticed that 
lands belonging to Mont Lezard were falling to Pare on the 
other side of the line. Then by common consent they pointed 
out a straight line on my compass West 20" North. I traced 
and marked out a line up to the Balenibouche river. I then 
returned to my starting point, and I followed the same direc- 
tion up t ) an iu'iccessible place and witli the consent of the 
parties." And so on, as is to be read in the report. "The 
surveys," says Mr. Guihur at the end, "were made in the 
" presence of the interested parties * * * j drew up the 
present report which I delivered to the reciuisitionist," (he 
being the respondent Charleroy). The survey is dated March 
1873, and purports to be signed by the siuvcyor Guiliur, tlie 
vendor J. wfirte>', and the \endee (.'/larleroi/. 

Now, the first remark I have to make is this. In 1848, 
when the Paris deed was executed, the contiguous properties 
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Pare and Mount Lr-co-d belouged to Pierre and Rene Augier. tsarnaru 
Tlicae two had a periect right to hiy down tlie bouiRhiry as r. 

they; did hi the deed — whether that boundary would be found UK cuar- 
to be correct ov not, if tested and verified by a surveyor on liBROV 
approved and recognized rules of survey. Equally so, in 1873 et al. 
when Albert Augier was the vendor of Mont Ldzard and then 
proprietor of Parr, he had a perfect right, at the survey of the 
boundary between the two estates made by Guiliur, to consent 
to the recognition of the boundary set out in the Paris deed. 
At any rate, it is beyond question that he was a consenting 
party to the proces verbal, or report, made by Guihur; and, as 
I understand the matter, the lands now in dispute— that is, the 
Gaillard Bois and other lands fall within that line. There is 
no question that all legal rights lielonging to Avgier and 
appurtenant to the possession of I'arc. after he had sold and 
conveyed Mont Lezard to Chnrleroy and his co-vendee, passed 
to Lxwie Lynch in 1881, when she purchased Pare, and these 
rights were transferred to the appellnnt Barnard, when he 
puroliased in 1893 from Lucie Lynch. It is contenrled on the 
part of the appellant that, in tracing his title, Charleroi/ must 
be confined to the deed of November 1872, by whicli only 
Mont Lezard and Tersannes are specifically conveyed to him, 
the acreage of which altogether is stated to be 110 carres : or. as 
Quintan afterwards bought it out, 128 earri'^. And it is held 
for the appellant that, inasmuch as the survey made by 
Guihur gives Mont Lfhnrd 16(3 carres, this is such nn excess 
that everything over 128 carres must be held to belong to 
Pare, — imless respondents can prescribe for 30 years, as laid 
down in Article 2074 ■^i the civil code of Saint Lucia. Article 
2112, on the other hand, prescribes that — " He who acquires a 
corporeal immoveable in good faith, under a written title, 
pre.scribes the ownership thereof, and liberates himself from 
the servitudes, charges, and hypothecs upon it, bj^ an effective 
possession in virtue of such title dui'ing ten years." The 
learned counsel for appellant argues that this case cannot be 
brought within the terras or the policy of this Article, which 
limits and confines the prescription mentioned to 10 years 
adverse possession acquired by title. He says that the 
respondents' title is to be sought in the deed, and the deed 
alone, which will not cover the Gaillard Bois, and other lands in 
dispute, and that the excess of land is so great that, upon 
principle and authority, the respondents must prescribe for 
30 years : and the learned counsel cites Herrick- v Sixby, 
I, L.R.P.C. 436, and especially directs the attention of the 
Court to pages 418 and 449 of that case. He also cites 
Cro.9.9 v Eglin, 2, B. Ad: 110, where Littlbdat,e, J. says: 
" When land is described in conveyances, it is often mentioned 
as containing so many acres and roods, be the same more or 
le.ss ; but it is always understood in those eases that the 
excess bears a very small proportion to the amount named ; 
a much smaller proportion than that of 45 quarters to 300." 
The learned counsel argues in support of his case that, what- 
ever might be said about Guihur's proces verbal, that that is 
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BARNARD not title. Let me here say that, in my opinion, the peculiar 
i\ circumstances of this case, already set out, take it out of the 

DE CHAR- rule laid down by Littlbdalb J. And as regards Herrick v 
LEROY Sixby, where the court was called upon to construe a cohvey- 
ET al. ance of an ambiguous kind, Avithout any nssistance outside the 
conveyance itself, that case would be more applicable to the 
one now before this Court, but for the circumstance that 
Augier, the vendor of Mont Lizard, not alone consented to, 
and approved the line of division laid down by Guihur, but in 
one important particular directed the course that line should 
take, which was acquiesced in at the time by the vendee, 
Charleroy. As it is, Herrick v Sixby for the reason last stated, 
is distinguishable from the present case. It appears to me 
that Augier being, as I have so often said, the sole proprietor 
of Mont Lezard and Pare, when he conveyed the former to the 
respondents, and he having signed Ouihur's report, that report 
is to be read with the deed of conveyance of 1872. It in no 
way contradicts the conveyance ; and that being so, the title 
of the respondents is to be deduced from the two documents, — 
the deed of conveyance of 1872, and Guihur's report. It is 
contended that Quinlan's survey of 1896 is correct. It seems 
to me that it does not affect the case of the respondents to 
concede that Quinlan's survey might be correct, because it 
might be quite consistent with all the facts and evidence in the 
case that if Guihur and Quinlan had been called upon, either 
together, or in succession one to the other, to make a survey of 
Mont Lezard and Pare, being solely left to be guided by the 
numerous conveyances which establish title to all the property 
centreing ultimately in the Augier family, they, that is the 
two survevors, or either of them, might possibly have made 
exactly such a report as Quinlan's. But, to mj'' mind, that is 
not the question. The question is — having regard to the Paris 
deed of partition, and to the deed of conveyance of 1872, when 
Augier was the sole proprietor of Mont Lezard and Pare and all 
lands appurtenant thereto ; and, above all, looking at the 
proces verbal of Guihur to which Augier was distinctly a party, 
— whether it can now be contended that the respondents must 
be confined to the specific parcels set out in the deed of con- 
veyance, if, as a matter of fact, the lands now in dispute come 
within the line laid down and defined in Guihur's report. The 
respondent Charleroy at the trial distinctly swore that he had 
been in possession of the lands in dispute from the date of the 
conveyance vip to 1877, when Augier brought the boundary 
action to which I have referred, with the result mentioned. 
In purchasing Pare, the appellant, as I have said, took all the 
title and all the rights belonging to the Pare estate that were 
not barred by agreement between the original parties concerned 
or by lapse of time ; and, in my opinion, even if the disputed 
lands did originally form part of arc, they now vest absolutely 
in the respondents by ten years' prescription and upwards. I 
have not forgotten that, at the trial, several witnesses, more 
or less aged, who profess to have been born or to have lived 
upon or near the Pare and Lezard estates, swore, with respect 
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to the Gaillard Hois lands, that at least one-half of those lands 
always fell to Pare, and the other half to Mont Lesard. For 
instance, the witness Fondfroid Castang, wlio described him- 
self as 82 years of age, says Gaillard Bois separates Pare from 
Mont Lezard, each estate has a part of Gaillard Bois. Morne 
Calebasse divides Gaillard Boifi in two. I was shown Quintan's 
line ; it enters very much upon the lands of Mont Lesard. He 
says in cross-examination, I know Guihtir's Hue well now. It 
correctly shows the division line. Guihur's line is the same 
shown to me by old Mr. Augier. Re-examined, he says: Mr. 
^ ^S'ier showed me the line at foot of Morne Calebasse. It is 
Morne Calebasse I refer to when I say that Augier' s line and 
Guihur's line are the same. This witness said he was born at 
Mont Lezard, and that he knew the two estates. Wallace St. 
Louis gave evidence to the same effect. He said that he was 
present, representing Albert Augier, when DuBoulay ceime to 
survey Guihur's line. He added that he knew Gaillard Bois, 
which was situated between Pare and Mont Lezard, Morne 
Calebasse supposed to be cutting the estates in two. Charleroy 
to my knowledge has a part of Gaillard Bois. To the same 
effect is the evidence of other witnesses. Counsel for the appel- 
lant criticised the evidence of these witnesses at some length, 
and with characteristic acuteness, submitting that they were 
not to be believed ; and, moreover, that the learned .iudge in 
the court below in his judgment takes no account of their 
evidence. These witnesses are not before this court, and we 
have not the same means of assessing the value of their evi- 
dence as was possessed by the court below. If that evidence 
stood alone it might perhaps be fairly contended that it was 
not reliable. But this much is to be said —that that evidence 
goes far to support what is called the arbitrary line laid down 
in the Paris deed of 1843, and the line of division made hy 
Guihur with the consent of and partly by the specific direction 
of Augier. On the other hand, it is to be remarked that the 
appellant, who was the defendant in the court below, called no 
witnesses, old or young, born or having lived in the neighbour- 
hood of these properties, to contradict the parol evidence I have 
just been reviewing. The counsel for appellant said in this 
court that it was unnecessary to produce any such witnesses, as 
the parol evidence of these old residents and otherwise was con- 
tradicted, and, indeed, confuted by the documentary evidence 
put in by the appellant. Appellant's counsel lays great stress 
upon the fact that in the conveyance of 1872 by Augier to the 
respondent specific parcels of land are set out, namely, Mont 
Lezard and Tersannes. Augier himself deposed that he sold 
Mont Lezard to the plaintiff comprising no less than four dis- 
tinct properties, Herault, Deligny, and Gilles — plus Tersannes. 
Gaillard Bois, it is contended, in its whole extent, appertains 
to Pare, and forms part of it, but we find that, in the convey- 
ance of Pare to Lynch in 1 881, and in that of Lynch to appellant 
in 1893, " Pare" alone stands conveyed, and no mention is made 
ot Gaillard Bois as one of the parcels. The learned counsel 
explained this by saying that the sale to Lynch was a judicial 
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BARNARD one, and that it was unnecessary, and would be unusual to set 
V. out Gaillard Boi.s specifically. Pov all these reasons, I have come 

OK ci-iAK- to the conclusion to uphold and affirm substantially the judg- 
LEROV ment of the court below : hut I amend that judgment by setting 
KT AI.. aside Qviidaii>^ survey so far only as the line of separation or 
boundary line bet"\\'een Pare and Mont Lezard estates is con- 
cerned, and I decide that the respondents be maintained in the 
possession of Mont Lezard with all and every the land and 
lands within Guihvr's report. That report is therefore upheld. 
The appellant nuist pay the costs in this court and in the court 
below. 

Tarring, 0. J., Grenada. This is an appeal from the judgment 
of the learned chief justice of the Royal Court of St. Lucia in 
an action brought Ijy the respondents to set aside the plan and 
report of a surveyor named Quinlan. (who had been appointed 
under the " Surveyors and Boundaries Settlement Ordinance, 
1886," to survey the Monl Lezard and Pare estates, and to 
determine the boundary line between them), to set aside that 
plan, in so far as the boundary line between«the two estates is 
concerned. The action was tried on 20th, 2Ist, and 22nd of July, 
1897, and judgment was given on the 31st of the same month. 
The appellant is the owner of Pare and the respondents of 
Mont Lezard. The appellant purchased Pare in 1893 from 
Lucie Lynch, widow Goodman, and her daughter Mary Melville, 
Tuucie Lynch Goodman having aequii'ed it by judicial sale on 
Albert A ugier in 1881. The responiients had previously pur- 
chased Mont Lezard Ivom the sume Albert Augier by deed dated 
November 4, 1872, and had immediately entered into possession. 
This deed of November 4, 1872, describes the lands sold as " the 
fiugar estate called Mont Lezard, situate in the quarter of 
Laborie of the extent of 100 carres of land, more or less, 
bounded on the North by the estate belonging to the vendor, 
on the South by the Desgatikre and Baleinbouche estates and 
the lands of Tersannes, and on the West by RiviSre Doree : 
together Avith a portion of land known as Tersannes, of 
the extent of 19 carr6s, more or less, being the moiety of 
the old estate called Villecour. The said 19 carres are bounded 
on the North along the entire length by the lands of the 
Mont Lezard estate, and on one side by the Balembouche 
river." The entire area of land therefore included in the sale 
by A. Augier to the respondents was 119 carr6s, more or less, 
a earre being about 3^- acres. The proces verbal of the sale 
and adjudication of Pare to Imcie Lynch Goodman described 
it as " consisting of 140| carres, more or less, bounded on the 
North by Bernier Dauvergnc and Pelletier estates. South by 
the Heraxdt and Villecourt or Dugard estates, East by the 
Balembouche river, and West by the Doree, together with a 
portion of land situate to the North of the said plantation"— 
with which last we have nothing to do. The deed of sale of 
1893 of Pa.rc to the appellant describes the estate in the same 
terms. 

Before I go further I must make some remarks on the 
boundaries of these estates as described. The Mont Limrd 



COURT OF APPEAL. 



217 



estate has no eastern boundary ascribed to it. Mr. Ferguson, 
who appeared for the respondents, suggested as an exphination 
that after the words "Balembouche estates'" in the description 
of the southern boundary the words "East by the Balembouche 
I'iver" had dropped out owiug to tlie word Balembouche 
oocurring twice at a short interval in French " habitation 

Balembouche Rivi6re Balembouche." This would throw 

the lands of Tersannes into the eastern boundary instead of the 
southern, agreeing with the description of the boundaries of 
Mont Lkzard in the deed of sale by Rtne and Pierre Augier of 
March 13, 1847 ; and agreeing also, I think, with the general 
topography of the estates. In my opinion this suggestion of 
Mr. Ferguson's, therefore, is probably correctly conceived. 
Further down in the same description of the boundaries of 
Mo7it Lizard there would seem to be another error. The 19 
Carres of Tersannes are said to be bounded on the North along 
the entire length by the lands of Mont Uzard estate. But in 
the proees verbal of the sale of Pare to Lvx:ic Lynch Goodman, 
Pare is described as bounded on the South by the Heraidf and 
Vilecourt or Dugard estates. Now, Tersamies, as will be 
presently shown, was part ot Dugard; and, therefore, in this 
proees verbal it is necessarily implied that it had Pare, and 
not Mont Lizard, as its northern boundary. And this seems 
to me, after the study I have been able to give to these 
questions, to be the truth of the matter. 

Subsequently to the sale on 4th November 1872 of Mont 
Lizard to the respondents, viz : on 15th March 1873, a surveyor 
named Jules Guihur traced, at the instance of the respondent 
deCharleroy, and in the presence of the appellant, a line of 
division between the Mont Lizard and Pai-o estates, and 
prepared a proees verbal and report of his operations, which 
was signed by Guihur, the respondent deCharleroy, and the 
appellant. No plan accompanied, or formed part of, this proees 
verbal. At the time of these proceedings Pare was under 
lease granted to one Pappy Michel for 9 years from January 
21, 1870 by Pierre Au4)ier, father of Albert Augier. In 1876 
that lease was cancelled, and Albert Augier took Pare back 
from Pappy Michel : and in 1877 brought an action en bornage 
in the Royal Court of St. Lucia against the respondent 
deCharleroy. That action was dismissed on February 3, 1880, 
by the then chief j ustice in a judgment which seems to have 
proceeded rather on a question of pleading ; the learned chief 
justice saying in the course of his judgment: " If there has 
been error, the plaintiff ought to have set forth the proems 
verbal, and stated wherein the error consisted, and the 
conclusion of his action ought in that case to be different 
from those he has made. He of course is not bound by any 
manifest error, if such exist, as long as the defendant cannot 
plead prescription. The action ought to have been one to 
rectify the supposed error of Guihur." In the next year 
Pare was judicially sold on A. Augier, as above mentioned. 
About 1894, the year after the appellant bought Pare, a letter 
was written on his behalf by his solicitor, Mr. Bennett, to the 



BARNARD 
V 

1)E CHAB- 
LEROY 
BT AL. 



218 



WINDWARD ISLANDS 



BARNARD respondent deCharleroy asking for an amicable survey, to 

V. which deCharleroy did not agree ; and in 1896 Quintan was 

DK (;har- finally appointed by tlie Administrator under the provisions 

LEROY of the Surveyors and Boundaries Settlement Ordinance, 1886, at 

ET AL. the instance of the appellant, to survey the Pare and Mont 

Lizard estates, and establish the boundary line between them. 

Quinlan accordingly made his survey, and his report and plan 

were duly lodged in the Registry, and notice thereof given 

in the Gazette on February 19, 1898. Thereupon the 

respondents obtained leave to contest the plan and report, and 

brought this action in May 1897. 

The plaintiffs below, the respondents here, object to 
Quinlan's plan and report because it gives to Pare a large 
portion of land which they claim as belonging to Mont Lezard. 
And they further say that this land so given to Pare has been 
in their bona fide possession as proprietors since their purchase 
of Mont Lezard from A. Augier on November 4, 1872, and more 
particularly from March 15, 1873, when the line of separation 
from Pare and Mont Leeard was laid down by Guihur. And 
they plead prescription against the appellant, the defendant 
belosv, and his predecessors in title by possession as proprietors 
for ten years and upwards with title derived from the deed of 
sale of November 4, 1772. 

The appellant, on the other hand, alleges that there is not 
nor has been any plan by Gtiihur of the line of separation 
between Pare and Mont Lezard ; but, assuming that there is 
any such line laid down in accordance with Guihur's proces 
verbal, the appellant says Guihur never surveyed or laid down 
the line. The appellant also denies prescription by the 
respondents, and prays that Quinlan's plan and report may be 
confirmed, 

I will deal first with the question whether Quinlan's line, 
or the line claimed by the respondents to be Guihur's line, is the 
true boundary between these two estates. Mont Lezard is 
composed of various parcels of land, the history of the 
accretion of which is ascertained. The respondent deCharleroy 
in his letter to Quinlan of November 10, 1896, himself states 
it is composed of three estates, Jaeques Deligny, Tersannes 
and Gillis Herault of the three former of which he had the 
plans, the plan of the last being in the survey office. Herault 
is, so to speak, the nucleus of the property, and is the Mont 
Lezard mentioned in the inventory of the property of the 
succession of Jean Louis Augier dated November 20, 1810, as 
containing 62 carres of land. It is marked on the plan of 
Lecomte dated 1770 as containing 63| carres. This plan is an 
official document produced by the respondents from the 
Government's records. Delig^iy is also marked there to the East 
of the southern part of Herault as containing 27 carres with 
a property called Dugard to the North of it. It is established 
by documentary evidence that in 1769 ten carres of Deligny 
were sold to Dugard ; but the other 17 carres were sold in 1811 
to the brothers Pierre and Rene A ugier, respectively, father and 
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uncle to Augier and owners of Herault by succession to their 
father Jean Louis Augier. Dugard, which figures on Lecomte's 
plan as containing 47§ carres, then came to consist of 57|. Of 
this enlarged Dugard two-thirds, viz. 38 carres to the south, 
became the property of two sisters named Gillis and Tersannes, 
who by partition in 1802 each acquired 19 carres, and each gave 
her own name to her share. Gillis was purchased from widow 
Gillis by William Alexander, from him in Judicial Sale by 
Marry at & Sons, and lastly in 1837 by the brothers Pierre & 
B.^ne Augier, owners of Herault or Mont Lezard. By deed 
executed in Paris and dated August 15, 1843, Pierre and Rene 
made a partition of their properties, under which Pierre took 
Pare, and Rene took Mont Lezard, both having come to them by 
succession to their father Jean Louis Augier. But by deed 
dated March 13, 1847, Pier?'e purchased from. Rene Mont Lezard, 
therein expressed to be of the extent of about 100 carres of 
land ; and finally by deed dated May 6, 1848, Pierre purchased 
from widow Tersannes her 19 carres of land known as 
Tersannes. 

All these transactions are set out in the joint case of the 
appellant and respondents. 

We have, therefore, the component parts of Mont Lezard 
mentioned by the respondent, deCharleroy, defined to consist — 
Herault of 63^ carres, Deligny of 17 carres, Gillis of 19 carres, 
Tersannes of 19 carres, in round numbers 119 carres ; or, 
substracting Tersannes, 19 carrfes, purchased by Pierre after 
having acquired the aggregate Moyit T^ezard from his brother, 
we get the area of the latter as described in the deed of sale by 
Rene to Pierre, " about 100 carr6s." It is clear therefore that 
the respondent deCharleroy ought to have known his property 
to consist of from deeds which, as he said, were in his 
possession or accessible to him. Then comes the question of 
boundary. The source to which the respondents direct us for 
information is the Paris deed of partition between the brothers 
Augier of 1843, which states that the boundaries of the two 
properties Pare and Mont Lezard " are fixed at the southern foot 
of Morne CalebasSe and run in a straight line from east to 
west up to the Balemhouche river and river Doree." Of 
course this deed is not directly binding upon the parties to the 
present proceedings ; and both the properties subsequently 
came into the possession of Pierre as sole owner. But the 
vagueness of such a" description of boundary is obvious. As 
a matter of fact, no such straight line is before us to-day. 
Prom Guihur's report it is clear that his line was not taken 
from east to west between the two rivers. He says, quoting 
no doubt the deed of 1843, " the boundaries of these two 
" properties are fixed at the southern foot of Morne Calebasse," 
and adds that he found it ; but, unfortunately, he has left no 
indication by plan or measurement of where he found it. 
Then he speaks of changing the direction of his line at the 
suggestion of A. Augier, but seems to confuse East and West 
and North and South, referring to a line to the Balemhouche 
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B\RNARU river as West 20 degrees Xortli when it should be East 20 
(', degrees Soutli ; nor does he mention planting immortelles along 

DE CHAR- his line, tliough it is alleged by certain witnesses for the 
LKROY respondents tliat he did so plant. Tliis report of Giiihur's was 
p;t al. examined by a M. duBmiUnj, \\ho was appointed by order 
of the Conrt in the action by A. Auguier against the 
respondent de Charleroy in 1877 to verify the boundaries 
between Pare and Mont Lezard as established by Guihur's 
report. M. duBoulay states that (iuihur must have changed 
the starting point of his survey from a lower to a higher 
station on the slope of Morne Calebas'se, and duBoulay made 
an asterisk on his plan, and a note (erased but restored by the 
affidavits made at the commencement of the hearing of this 
appeal) to mark where he thought the lower station had been. 
DuBoulay, moreover, confesses that he had no means of ascer- 
taining where the foot of Morne Calebasse is commonly 
admitted to begin. Besides remai-kiug on the absence of plan 
and measurements from Guihur's report, and his confusion 
about the cardinal points of the compass, giving rise (as 
duBoulay says) to conflicting indications, and future contesta- 
tions and euroachments. J/. dtiBoiday points out breaks in the 
course of GidJnir')^ line that, as he says, must render it 
difficult for the vendor to realise how much land has really 
Ijeen set up for the Mont Ler:ard estate. One last, but, in my 
opinion, most important feature of this report of GtiiJiur's, 
and of the boundary line wliicli the respondents claim as 
defined thereby, is that it gives to Mont Lezard 164 or 1(56 
Carres, of land instead of the 119, more or less, mentioned in 
the deed of sale to the respondents of November 4, 1872. 
Quintan's plan gives the respondents 128i^ carres and the 
witness Cooper, a surveyor, called on behalf of the respondents 
said that plan took away about 3.5|; carres from Mont Lezard, 
while Quintan' ft says duBoulay' fi plan takes away 37 i| carres 
from Pare : these computations, respectively, making Mont 
Lesard, to consist of 164j'^ and 166-;% carres. 

This examination of Giiihar'fi report, in ray opinion, gives 
some support to the statement of A. Aiigier tiiat Guihv.r'n line 
was merely a temporary line to serve until deCharleroy could 
afford to survej' properly. The acquiescence, even for the 
moment, of A. Augier and deCharleroy in the proceedings was 
no doubt due to the fact that they neither of them knew 
anything about the ground. DeCharleroy says that at the 
time of the sale he was a stranger to the place. And Auguier 
says he did not, at the time of the sale, know of a.ny boundaries 
between Pare and Mont Lezard ; they were in bush, abandoned. 
It appears to me that A. Augier, on finding out his mistake, was 
entitled to go back to the deed and insist upon its indication ; 
and was in no way estopped by the share he took in Guihur's 
operations. 

A good deal was said at the hearing about Gaillard Bois, 
At the point of his evidence to which I have just referred 
A. Augier declares that he did not know the location of 
OaiUard Bois, which was also in bush, Now Gaillard Bois was 
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the tliii'd poi-tiou of Dugard lying to tlie Noi'tli of the 5 that barnarij 
came into the possession of tlie sisters Gillis and Tevsannas, v. 

as appears from the partition of 1802 between those ladies. It dh ghar- 
had been sold under the name of Ciaillard Boishy Dugard lkroY 
t'oiuTiYJe to Jea*i. .Htyier, father of Pierre and Rene in 1741); ET Al-.. 
and consisted of the 19g curres lying' above the 38 carres we 
subsequentlj^ find in the possession of the sisters. These 
GfaiY/accZ ZJof'.s lands ..4. Aiigier said he had heard of in the 
family, and that they ivhvays formed part of Pare. He declares 
he never intended to include Gaillard Bois in the sale to the 
respondents, (whose purchase would tlieu have contained 138 
instead of 119 carres,) or to give more than 119 carres. 

■It has been mentioned that a certain Pappy Michel, a 
witness for the respondents, took a lease of Pan; from Pierre 
Aiujier for 9 years from January 21, 1870. In that lease the 
land leased is described as the sugar estate call Fare situated 
itc. together with the lands known as Gaillard Bois which 
wei'c joined and annexed to the Pare estate and form 
part thereof. Yet Pappy Michel stated in his evidence in this 
case that Morne Calehasse divides Gaillard Bois'iu two, giving 
the larger portion to Pare, and the remainder to Mont Lezard. 
There is no mention in any deed, or other document, of any 
part of Gaillard Bois forming part of Mont Lesard. On the 
contrary, in a lease dated November 20, 1867, from Pierre 
Angier to Antoine Laforce the lauds let are described as " the 
sugar estate called Mont Le.-urd, situate, &c.. and with it the 
Pritckard lands which have been joined and annexed to the 
Monl Lezard estate and formed part of it," witho\it any 
mention of GaiiUn-d Buis. Moreovei', at the time of the sale to 
the respondents of, and entry by them on. Moid Li:.urd, the 
lease to Pappy Michel was still running. And still further 
.4. Augier had agreed to respect that lease in the partition of 
his father's property in April 1872, by which he took Pare and 
Mont Lezard. 

This brings me to the oral evidence brought forward on 
behalf of the respondents. I will finish what I have to say 
about Pappy Michel by I'eferring to his statement that Guihur 
marked with immortelles the line of division between Pare and 
Mont Lezard. Guihui- says nothing of the kind himself in his 
report, though it would have been of the first importance if it 
had been so ; and though he does mention the fact when he 
does plant boundarie.", as towards the end of his report. .4. 
Augier, who was present and has no interest in the issue of 
the present suit, denies it. Pappy Michel also says he was 
shewn by old St. Louis an old black stone in the Baleinbouche 
river from which the line started, and that Guihur started 
from it. Guihur does not mention this stone, important again 
as it would have been : and A . AiKjier deiiVAve.H there was no 
question of a rock in the river as teiininus of the line. Then 
there was a witness nrt,med Michel (Uipres.'ie. He speaks of 
knowing a well-marked line separating Pare and Mi. Lezard 
before Guilnir's survey, which nuist therefore have been a 
different line from Guihur's with its deviations of compass 
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BARNARD direction, and breaks of continuity. The witness Castang, on 
V. the other hand, said nothing marked the boundary but the foot 

DE CHAR- of Morne Calebasse ; but he remembered the line long before 
LBROY emancipation, i. e., before 1838, or 35 years before Ouihur's 
ET AL. survey, whose line however he says correctly shews the division 
line, and is the same shown him by old Augier, who died before 
August 1843, when his sons divided his property between them. 
He also says Pare and Mont Lezard each have a part of Gail- 
lard Bois. The witness St. Louis says a certain Antoine Aglae 
was on the Mont Lezard side of the boundary ; and the witness 
Laforce says that when he was lessee of Mont Lezard he put 
Aglae at Gaillard Bois belonging to Mont Lezard, and that 
Aglae' s hut was on Mt. Lezard's lands. Yet in July 1878 the 
same Laforce had stated, in an action by Aglae against A. 
Augier, that Aglae lived on Augier' a lands at a place called 
Gaillard Bois. Laforce also says that Quinlan's line takes away 
half Tersannes, an absolutely incredible statement. Lastly, the 
witness Gredharry speaks of a big stone at the foot of Morne 
Calebasse as marking the boundary, Avhich nobody else says a 
word about, though it again would have been of the first 
importance. 

As to these witnesses, then, some of whom were of great 
age and obviously ignorant men, I think Mr. Salmon's criti- 
cisms were well founded, and that their evidence cannot be 
relied upon. 

On the whole, I am of opinion that the respondents have 
failed to prove that Guihur's liae, or the line they claim as 
Guihur's, is the boundary between these two estates. 

But the respondents contend that, whether that be so or 
not, they are entitled to remain in possession of the lands in 
dispute, because they have been there over ten years. Now 
the law as to prescription is contained in two articles of the 
Civil Code of St. Lucia. Article 2074 provides that " positive 
prescription takes place by thirty years' possession in respect 
of corporeal immoveables in excess of what is given by title," 
&e. Article 2112 runs : " He who acquires a corporeal im- 
movable in good faith, under a written title, prescribes the 
ownership thereof, and liberates himself from the servitudes, 
charges, and hypothecs upon it by an effective possession in 
virtue of such title during ten years." The Civil Code was 
introduced in 1879 ; but these two articles are the same as the 
old law existing before that date. 

The question is, therefore, which of these two articles 
applies. The respondents say Article 2112, and claim judgment 
as having been in possession by virtue of title for more than 
ten years. The appellants say Articles 2074, and, the respond- 
ents not having been in possession thirty years, claim the land 
in dispute. 

In order to make out their case it is clear that the respond- 
ents must show that Guihur's report is to be. read with, and 
incorporated in, the deed of sale to them of Mont Lezard of 
November 4, 1872, or is itself a document of title in their favour. 
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For the deed of November 4, 1872 is quite indecisive of the 
present question, merely stating that Mont Lezard is bounded 
on the North by the estate of vendor, the question being 
what is the boundary between the vendor's estate and Mont 
Lezard, the appellant now occupying the position, and having 
the rights of the vendor. To that view there seems to me to 
exist serious difficulties, both in the form and in the contents 
of Guihur's report. As to the contents of that document 
I have already made some observations, which it is unnecessary 
for me to repeat here. As to the form — in the first place the 
deed of November 4, 1872 is between A. Augier of the one 
part and both the respondents of the other. But Guihur's 
report, though signed by Augier, is only signed by one of 
the respondents, deChnrleroy. Then Guihur's proces verbal 
does not profess to be an agreement at all, or anything 
in the nature of an agreement, between any persons, and 
makes no pretence to transfer property. It commences : 
" I the undersigned land surveyor .... certify that I pro- 
" ceeded to" — so and so — " for the purpose of separating" &c. ; 
and concludes " I consequently drew up the present report, 
" which I delivered to the requisitionist" — that is deCharleroy. 
Then again it makes no reference whatever to the deed of sale 
of November 4, 1872, from which it is separated in date by 
more than three months ; nor does the deed of sale make any 
reference to any such method of determining boundaries in 
future. In fact, the operations of Guihur were not between 
vendor and purchaser to define the property sold, but between 
two adjacent proprietors to define their boundaries. The 
record of them cannot be construed as being in any way title, 
or any part of title, to either of the properties. I am there- 
fore unable to accede to the argument on behalf of the respond- 
ents that possession of the land marked out, or supposed to be 
marked out thereby, was possession by virtue of title under 
2112 of the Civil Code, so as to enable them to prescribe against 
the appellant in ten years. 

It only remains for me to notice two cases cited by Mr. 
Salmon on behalf of the appellant. The deed of sale of Novem- 
ber 4, 1872 gives 119 carres, more or less, to the respondents. 
The line claimed by the respondents gives 164 or 166 ; while 
Quintan's plan gives them 128 7-16ths. Cross v. Eglin, 2 B and 
A. 106, was an action to compel a merchant to take a certain 
quantity of grain ; and the question arose there of the inter- 
pretation to be given to the words " more or less." Little- 
dale, J., in the course of his judgment said (p. 110) : " When 
land is described in conveyances it is often mentioned as con- 
taining so many acres and roods, ' be the same more or less ' ; 
but it is always understood in those cases that the excess bears 
a very small proportion to the amount named, a much smaller 
proportion than 43 quarters to 300."— the proportion in that 
case. Applying that principle here, it seems to me to follow 
that a very much smaller proportion than 35 or 37 to 119 must 
be understood to be the interpretation of the words " more or 
less " here. It is said that Quintan's figures also vary from 
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those in the deed. But, I think, it is a fair explanation of the 
fact that tlie instruments and methods he used enabled him to 
make a more accurate calculation of the area of these lands 
than was possible so long ago as when that area was originally- 
calculated. At any rate the appellant, who is the person con- 
cerned, makes no complaint about that. 

The ease of Herrick v. Sixby, L. R. I. P. C, 436, on appeal 
to the Privy Council from Lower Canada, was much insisted 
on by Mr. Salmon as in favour of the appellant. That also 
was a boundary case, and turned upon the interpretation of 
the language of the deeds describing the lands conveyed, and 
the boundary between them. Sir R. T. Kindbrslef, in the 
course of delivering the opinion of the Privy Council said (p. 
H5) : " It appears from the evidence that if the appellant's 
view be adopted, then the effect will be thab the portion con- 
veyed by that deed would contain a little moi-e than 50 acres 
— agreeing therefore with the quantity mentioned in the deed, 
which is about 50 acres. Whereas if the respondent's view be 
adopted, and the ledge of rocks is held to be the eastern 
boundary of the portion conveyed by the deed, then the effect 
will be that that portion would contain 82 acres instead of 
about 50. This consequence of the success of the respondent's 
contention is, it must be confessed, somewhat startling." I 
respectfully adopt this language mutatis mutandis, in the pre- 
sent case. Further on (p. 451 Sir R. T. Kinderslby) says : 
" It is a clear principle that if one part of a deed is so ambig- 
uously worded that it is equally capable of two different 
constructions, one of which is in accordance with, and the other 
conflicts with, another part of the deed about the meaning of 
which there is no doubt, the former consti'uction must be 
adopted as the right one. And (as an instance of the applica- 
tion of that general principle) if, in a deed conveying land, the 
description of the land intended to be conveyed is couched in 
such ambiguous terms that it is very doubtful what were in- 
tended to be the boundaries of the land, and the language of 
the description equally admits of two different constructions, 
the one of which would make the quantity of land conveyed 
agree with the quantity mentioned in the deed, and the other 
would make the quantity altogether different, the former con- 
struction must prevail." In my opinion that principle applies 
here. The deed here is ambiguously worded ; it is capable of 
two constructions, the one embodied in Guihur's line, the other 
in Quintan's plan. That in Quintan's plan makes the quantity 
of land conveyed about agree with the quantity mentioned in 
the deed ; the other, Quihur's line, makes it altogether differ- 
ent. I think therefore the former construction should prevail. 

In my ojiinion the judgment below should be reversed, and 
Quintan's plan {confirmed. 



St. Aubyn, Acting 
from a judgment of the 
31st of July, 1897. 
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The action in which this judgment was given was an action 
by the respondents, wlio are the proprietors of Mont Lezard 
estate in the quarter Lahorie, under the Surveyors and Bound- 
aries Settlement Ordinance, contesting the survey and report 
of the southern boundaries of Pare estate, the property of the 
appellant, also in the quarter of Lahorie, made by Mr. Quinlan, 
a sworn surveyor, in 189(5. 

The action arose out of the following circumstances : — 

By a deed of partition dated 18th April, 1872, one Albert 
Augier became the sole proprietor of Pare and Mont Lezard 
estates. By deed of -Ith November, 1872, Albert Augier sold to 
the respondents the Mont Lezard estate. In 1881 Pare was 
levied on, and judicially sold to a Mrs. Lynch, and she by deed 
of the 4th or 5th May, 1883, sold to the appellant. In 1896 the 
appellant applied to the Government, under the Surveyors and 
Boundaries Settlement Ordinance of 1886, for a surveyor to be 
appointed to survey Pare. Mr. Quinlan was chosen. He 
drew his survey, and by it took away certain lands claimed by 
the respondents as Mont Lezard lands, and which had been 
enjoyed by them since 1873. The respondents thereupon 
brought an action in the Royal Court to set aside Mr. Quintan's 
plan and survey, in so far as the line of separation or boundary 
of Pare and Mont Lezard estates was concerned. The learned 
chief justice of the Royal Court gave judgment for the plain- 
tiffs, and set aside Mr. Quintan's plan and survey, and it is 
from that judgment that the present appeal arises. 

In my opinion the whole question at issue is : — What was 
the intention and dominant idea of the parties at the time 
the deed of 1872 was made? Was it the intention of Albert 
Augier to convey so many carrfes of land, and no more, at the 
Mont Lezard end of his property ; or was it his intention to 
convey a certain parcel of land at the southern or lower end, 
which for the sake of description was said to be about 119 
carres, and afterwards show where that parcel was to be marked 
off from the portion he retained ? 

Now, what do we find ? Five months after the sale is com- 
pleted we find Mr. Albert Augier on the ground with Mr. 
Charleroy, one of the respondents, and a land surveyor named 
Jules Guihur. Mr. Augier points out a spot, and Ouihur 
draws a line of separation between the two properties, and he 
afterwards draws up a report, which is signed by Albert Augier 
Charleroy, and himself. It was after this that Charleroy, ac- 
cording to his evidence, entered and began to plant cocoa and 
canes. In 1877 Mr. Augier brings an action against the respond- 
ent Charleroy for encroaching on his boundary. And it is to 
be observed that in this action he does not suggest that 
Guihur s line was an encroachment, and on the 20th March, 
1879, he obtains an order, on his own motion, from chief justice 
Armstrong, that the boundaries between Pare And Mont Lezard, 
as established by the proces verbal of Jules Guihur, shall be 
verified, and the Court thereupon appointed surveyor DuBoulay 
to verify them. Mr. DuBoulay found, in the words of chief 
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justice Armstrong, " that defendant (Mr. Charleroy) wa.s in 
possession of the land forming the Mont Lezard estate, as set 
fortla in the said proces verbal, and no more. The defendant 
liad made no encroachment whatever." 

There is no doubt in my mind that the several estates of 
which Pare and Mont Lezard were formed had become merged, 
and it had become customary, as there was no well-defined 
boundary, to describe the northern portion of the property as 
Pare, and the southern portion as Mor.t Lezard, and as far 
back as 18i3 we find them so described by deed, and we further 
find in the same deed that they are said to be " se{)arated by a 
straight line running east and west up to the Balemhouche 
river and river Doree fixed at the foot of Morue Caldbas." 

Now let us examine Mr. Quintan's line, and consider if it 
is impossible, in face of the documentary and parol evidence, 
that such a line of division could ever have existed before Mr. 
Quintan put it on paper. 

If Mr. Quintan's plan is correct, it would be absolutely im- 
possible that Mont Ijezard, previous to 0th May, 1848, when 
Tersanaes was bought, could have come anywhere near the 
Balemhouche river. For, according to that plan, Tersannes 
and Gaillard Bois would lie between Mont Lezard and the 
Balemhouche, and ought to be mentioned as the eastern bound- 
ary of Mont Lezard. If this were so, what a glaring error 
must have been committed in the deed of 1843, when the bound- 
ary between the two estates was described as " a straight line 
from East to West up to the Balemhouche river and the river 
Doree" as this line, according to Mr. Quintans plan, must have 
gone straight through Gaillard Bois. And, again, in the deed 
of 1847, or fourteen months before the purchase of Tersannes, 
we find that Mont Lezard is said to be " bounded on the east 
by the Balemhouche river and the lands of the Tersannes estate. 

There is another point, too, which to my mind is fatal to 
Mr. Quintan's plan, and that is this : — In the deed of the 4tli 
November, 1872, which we are now asked to construe, Tersannes 
is described as being " bounded on the north along its entire 
length by the land of Mont Lezard estate, and Quintan in his 
plan gives Pare as the northern boundary of Tersannes. 

In the face of this how can we possibly uphold Mr. Quin- 
tan's plan ? It appears to me self-evident that the lands, 
which Mr. Quintan describes as Gaitldrd Bois, and gives to Pare, 
must, at those times {i.e. in 1843, 1847 and 1872), have belonged 
to Mont Lezard. 

Is it at all likely, therefore, that Mr. Albert Atigier could 
have had the boundary line, as laid down by Mr. Quintan, in 
his mind when he made the conveyance of Mont Lezard to the 
respondents ? 

The appellants have cited the case of Herrick v. Sixhy in 
support of their case, but I am of opinion that it does not 
apply. That case was not decided on the ground of the actual 
amount of acreage which was said to be conveyed, but on the 
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ground that the descriptiou of the boundary would admit of 
two constructions, one in accordance with the, acreage, and one 
in conflict with it, and the construction in accordance with 
acreage was upheld. In that case there was no boundary 
actually pointed out, and agreed to by the parties. 

The conclusion I have arrived at is that the respondents 
hold by the deed of 1872, and that it was the intention of 
Albert Augier to convey so much of his property as lay South 
of the line pointed out, and that he did so convey to the 
respondents. 

This being my view, it follows that the respondents, hav- 
ing been in quiet uninterrupted possession for more than ten 
years, in good faith, under title become owners of the estate 
up to Guihur's line by prescription under the provision of 
Article 2U2 of the Civil Code of St. Lucia. 

I therefore hold that the judgment of the Royal Court 
should be confirmed, but with this reservation, that Mr. Quin- 
lan's plan and report should only be set aside in so far as 
regards the line of separation between Pare and Mont Lesard. 

In conclusion, I cannot help remarking that the equities of 
this case appear to me to be entirely with the respondents. 
They have been in possession for over twenty years, and they 
have converted what was practically valueless land into highly 
valuable land by their industry. The appellant, on the other 
hand, only purchased Par'c in 1893, and at that time, at any 
rate, he could never have dreamed that his purchase was likely 
to include the very valuable little cocoa plantation then quietly 
being enjoyed by his neighbours at Mont Lezard. 

ORDRR OF COURT. 
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The judgment of the Court is that only so much of Quin- 
tan's report of survey is set aside as effects Guihur's line of 
division between Mont Lezard and Pare, and, with this amend- 
ment, the judgment of the court below is affirmed. 

Guihur's report stands confirmed. The appellant must 
pay the costs of this court, and the court below. 
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SAINT LUCIA, 1899. 

BARNARD Appellant. 

HERELLE et al Respondents. 

Surveyors and Boundaries Settlement, Ordinance, 1886^ — Qiies- 
tion zvhether title by prescription put in issue by pleadings — 
// facts proved admit of tivo constructions, the Court of 
A ppeal will not interfere ivith the construction placed on 
them by the lower court — Interpretation of Articles 55S and 
55 Jf. of Code, of Civil Procedure — Amendment of pleadings by 
Court of Appeal so as to agree with the facts proved. 
(Articles 285, 926 of Code of Civil Procedure). 

Rbeves, C. J. Barbados. This is an appeal from the decision 
and judgment of the chief justice of St. Lucia in an action 
before the Royal Court in which the present respondents, under 
the authority of the Surveyors and Boundaries Settlement 
Ordinance, raised the question, pursuant to an order for that 
purpose made by the chief justice, as to the quantity of certain 
lands they were entitled to, and the actual line of demarcation 
between their property and certain other property to which the 
appellant was entitled as the purchaser at judicial sale of certain 
lands, portion of a dismembered estate called the Anse-la- 
Verdure. A.t the time of the sale the said property was that 
of one Marie Common and others, who were entitled as co- 
proprietors, or joint tenants, as the heirs of one Louis Common, 
to whom the estate had belonged. The short history of the 
matter, as it is to be gathered from the joint case of the appel- 
lant and the respondents, is this : —By deed, dated 1st February, 
1862, one Jacques Herelle, long since deceased, bought from the 
said Louis Corrawion ten carres of land of the ^5ise-Za-Fe»'dM»'e 
estate, situate in the parish of Anse-la-Raye, bounded on the 
North by the Barre of Morne Parasol ; South by the ravine 
Anse-la-Verdure ; Bast by the high road ; and West by the 
remaining lands of the Anse-la-V erdure estate, to the precipice 
of Morne Parasol. Again, by another deed of 28th November, 
1864, the same Jacques Herelle bought from the same Louis 
Common ten more carres of land, part of the same estate, 
described to be bounded on the North by a ravine ; Sovxth by 
the Anse-la-Vedure river ; Bast by the high road ; and West by 
an estate belonging to one Regis Guillette. Again, by deed of 
exchange between one Dame Andr6 Marquis (born Common), 
and the said Jacques Herelle, dated 6th December, 1886, " a por- 
tion of land of nearly three carres was exchanged, and Jacques 
Heretic accepted a portion of land which should be of the same 
size, part of the land the said Jacques Herelle had already 
purchased." This Jacques Herelle, so entitled by deed to 23 
carres of land, part of the said Anse-la-Verdure plantation, the 
property of the people called Common, ultimately died intestate, 
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and the respondents, as his co-heirs, came into tlie possession 
of the land. It appears from tlie entire case that, althougli 
the boundaries were set out in the deeds as I have stated 
them to be, no actual survey was ever made up to the time of 
the death of the testator, or until the year 1895 or 1896. In 
point of fact, at the time of the purchase by Jacques Herelle 
land in St. Lucia, to great extent mountainous and largely in 
bush, was bought and sold and otherwise dealt with without 
actual survey. The bouadaries were assumed and only approx- 
imate, and vendees often entered into possession and established 
plantations, very often— indeed most often — out of all pro- 
portion to the land actually purchased. It seems to have been 
so in this case. Well, on the 20th September 189.5, a writ 
of execution issued out of the Royal Court, affecting Marie 
Common, daughter of Louis Common, both of whom I have 
already mentioned. This Marie Common, the judgment debtor 
affected by the execution, was, as I have said, one of several 
heirs entitled to what remained of the Anse-la Verdure estate, 
as joint-tenants or co-proprietors. The estate was not held in 
severalty, and, therefore, the entire estate was necessarily 
levied upon, and, in the result, was sold— the present appellant 
being the pui'chaser. The sheriff's conveyance, as I understand 
it, transferred to him all the estate, right, title, and interest 
whatsoever in the said la,nd of Marie Common, and I take the 
law to be that the other joint-tenants might have applied to 
the court opposing the sale ; but if they did not do so, they 
would come in for a proportionate share of the proceeds. The 
twenty earres of land to which the respondents were entitled 
were expressly, and in terms, exchided from the sale; — more- 
over, it was expressly declared in the conditions of sale that 
the limits of these 20 earres were to be afterwards established 
by survey. 

The sale being an accomplished fact, and the appellant 
being entitled, as I take it, to all the remaining lands of the 
Anse-la-Verdure, then stood in the position, pure and simple, 
of the persons owning those lands. He applied to the Admin- 
istrator, as any other landholder might do, under the Surveyors 
and Boundaries Act, to appoint Mr. Surveyor Quinlan to ascer- 
tain and define its boundaries. As I have said, the respondents, 
by deed at any rate, were entitled to twenty-three earres of 
the original Anse-la-Verdure estate, and other persons were 
also entitled to other portions. Mr. Quinlan went upon the 
land, and guided by the title deeds of these Herelles, the 
respondents, laid out the boundaries in strict and rigorous 
accordance with the deeds as he understood the boundaries set 
out on the face of those deeds. The respondents, and their 
predecessors, clearly were occupying outside and beyond the 
limits defined in the deeds, and they found, as they alleged, 
that Mr. Surveyor Quinlan had deprived them of extensive 
cocoa plantations, which they had enjoyed, without molestation 
for thirty years and upwards. They at once applied to the 
chief justice, as they were empowered to do under the Ordin- 
jwice, for an order empowering them to contest the survey and 
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V. declares that the proceedings are to be as in an ordinary action, 

HBRELLB which means, as I understand it, tliat a declaration or state- 
ET AL. ment of claim should be filetl, that there should be pleadinp;s, 
and that the judge, after hearing evidence, should decide as to 
what lands the respondents wer^ entitled to, either under their 
deeds, or by prescription, in accordance with the Ordinances of 
the colony, if the question of prescription be raised. The 
respondents filed their declaration, and it is set out in the case. 
They claim, first, to be entitled to ten carres of land under tlie 
deed of 1862, and to ten carres under the deed of 1864, both of 
which were duly recorded ; and they go on to allege that they 
were the heirs-at-law of Jacques Herelle. They allege that 
they, and their predecessors in title, had all along been in pos- 
session of twenty carres of land, which, they say, they had 
cultivated with the consent and knowledge of Louis Comtnon, 
the original vendor. And they allege, finally, (par. 7 ; S. S. I) 
that they by themselves and their predecessors in title, by an 
effective possession of thirty years, and also of ten years, have 
fully prescribed the ownership of the 20 carres of land " bought" 
from the said Louis Common, and now sought to be assigned 
by the said plan and report to the defendant. 

It is contended on the part of the appellant that, notwith- 
standing this last paragraph, the respondents have not in their 
declaration, by apt words, put in issue the question whether 
they are entitled to prove, even if they could, thirty years' 
continuous, peaceable, and uninterrupted possession, which 
would give them a right to any lands they had so occupied, 
irrespective of title. Article 2103 of the Civil Code is in the 
following terms ; — " All things, rights, and actions, the pre- 
scription of which is not otherwise regulated by law, are 
prescribed by thirty years without the party prescribing 
being bound to produce any title, and notwithstanding any 
exception pleading bad faith." I confess that upon hearing 
the effective reply in the argument before this court by Mr. 
Salmon, the counsel for the appellant, I was strongly inclined 
to the opinion that the issue of prescription was in no way 
raised by the pleading ; but I have since come to a different 
opinion. The last paragraph of the declaration does raise the 
question ; and, moreover, the entire body of evidence put before 
the court at the trial, and which is set out in the case before 
us, goes to show that both parties accepted the point as one of 
the issues in the case. There is nothing before us to show that 
at the trial appellant's counsel objected to evidence being 
received on the question of prescription, as provided for in the 
article which I have cited above; and the judgment of the 
court proceeded almost entirely on that ground. The appellant, 
in assigning reasons why the judgment of the court below 
ought to be reversed, altered, or varied, does not assign as a 
ground that evidence was improperly received as to thirty 
j'ears' prescription. On the contrary, this is what he says at 
paragraph 3 : — " Assuming, for argument's sake, that Jacques 
Herelle acquired by 30 years' prescription the ownership of 
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any land outside of the boundaries set forth in tlie two deeds 
in the preceding paragraph mentioned, the respondents took 
no steps to have such land defined and excluded from the 
judicial sale to the appellant." And the learned judge, who 
received the evidence and judged of its value as a jury,— for he 
was discharging the double function of judge and jury — held 
that it was abundantly proved that the respondents and their 
predecessors in title had been in effective possession of the land 
they claimed for thirty years, within the meaning of the Article 
of the Code cited above. Supposing the issue was actually 
before the court below, it is nothing to the purpose to contend 
that the evidence was not conclusive, was contradictory, and 
in many respects unsatisfactory. If the evidence was such as 
admitted of two constructions, this court of Appeal, upon 
admitted principle, will not question the construction put upon 
it by the judge in the court below. On the contrary, if the 
evidence admits of only one construction, and that in favour of 
the appellant, then the court will interfere by ordering a new 
trial, or reversing the judgment of the court below. " Although 
the Privy Council have the right, if they think fit, to oi-der a 
new trial on any ground, that power will not be exercised 
merely where the verdict is not altogether satisfactory, but 
only where the evidence so strongly preponderates against it 
as to lead to the conclusion that the jury have either wilfully 
disregarded the evidence, or failed to understand or appreciate 
it." The Connecticut Mutual Life Insurance Company of Hert- 
ford V. Moore (P.O.) Law Rep. App. Cases, 614. 

But it is contended that, even if the respondents show 
thirty years' proprietary possession, it avails them nothing as 
regards the lands which they occupied outside of their deed, 
unless, at the time of the judicial sale, they took measures to 
oppose the sale, or gave notice with regard to the lands to 
which they claimed to be entitled, setting out the boundaries, 
so that intended purchasers might be certLfled as to the grounds 
on which they were going. Article 553 of the Code of Civil 
Procedure says, " The adjudication is always with warranty as 
to the contents of the immoveable, and it conveys all rights 
which belong to it, and which the judgment debtor ynight have 
exercised, .ind also all active servitudes attached to it, even 
though they are not mentioned in the minutes of seizure." And 
Article 554 says, " A sheriff's sale discharges immoveables from 
all other real rights not mentioned in the condition of sale." 
My construction of these Articles is,— that the sheriff, by his 
judicial sale, disposed of all the property and the rights and 
interests in the Anse-la-Verdure estaXe to which Marie Common 
was entitled, and no more. Prima facie, she was entitled at 
the time of the sale to every part and parcel of the plantation 
out of which rights and interests had not been carved. She 
was entitled along with the other joint tenants. They, or 
either of them, might have taken measures to oppose the sale 
until a partition had been made by the court, if the court saw 
its way to order such partition. Failing that, they come in, 
and take their share in the proceeds of the sale. The sale being 
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V. prietor of the property, which belonged to the judgment debtor, 

HBRBLLB and no more, in my opinion. The respondents and other per- 
BT AL. sons, as a matter of fact, owned parts of the Anse-la-Yerdure 
estate, which originally had been one hundred carres, and, at 
the time of the judicial sale, was reduced to 65 carres, more or 
less. So far, the appellant, as I said at the outset of my judgment, 
occupied, the position of a proprietor owning lands contiguous to 
other lands, and he applies to the Administrator to appoint a 
surveyor to ascertain the boundaries. If Marie Commo'ii. had 
applied to the Administrator to appoint a surveyor all the 
grounds taken up by the respondents would have been availa- 
ble to them at the trial of the action. The appellant purchased 
all the rights, title, and interests of Marie Common, and there- 
fore stood in her shoes. Notice was given in the order for the 
sale of the property that the respondents were entitled to 
twenty carres by deed, and another person, called St. Cyr, to 
fifteen carres. But I discover no warranty for the contention 
that these persons would have been barred of their rights, 
supposing the fact of their being so possessed was not so men- 
tioned, if they had not come in and opposed the sale. 

The respondents by their declaration claim twenty carres of 
lind and no more ; whether they rely upon their deeds, or upon 
thirty and ten years' prescription. It seems to me, upon the 
whole case, that they are entitled to twenty carres and no 
more, wherever chey have been occupying, and measures must 
be taken to ascertain the location of these twenty carres. 
This can only be done by ordering a new survey with special 
instructions governed by the evidence adduced in the court 
below at the trial. 

I confirm the decision of the court below, except in setting 
up the survey of Cooper. But, in addition, I order that a new 
survey should be made f or'the purpose of ascertaining the actual 
location and extent of the lands that the evidence in the court 
below shows the respondents have been occupying for the 
period of thirty years, in respect of which they have prescribed, 
as has been found by the court below. And there should be 
a special instruction to the surveyor to ascertain the extent of- 
the lands occupied by the respondents in the neighbourhood of 
the precipice of Morne Parasol. The falaise of this moimtain 
shall, for the purpose of the survey, be taken to be the eastern 
boundary of such last mentioned lands. 

The appellant is to pay the costs of this court, and the 
court below. 



Tarring, 0. J., Grenada. This was ah appeal in an action 
brought to set aside the report and plan of Mr. Qiunlan, a 
sworn land surveyor of this island, of the Anse-la-Verdure 
estate, recently purchased at a judicial sale by the appellant, 
the defendant below. The respondents, plaintiffs below, were 
the heirs of one Jacques Herelle ; and the deed of sale to the 
appellant excepted a portion of 20 carres belonging to them, 
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the limits of which were to be established by survey thereafter. Barnard 
The survey brought in question in this action was accordingly v. 

made at the instance of the appellant under the Surveyors and hbbblle 
Boundaries Settlement Ordinance, 188(3 {No. 83 of tlie Laws et al. 
of St. Lucia) to settle and define the limits of these twenty 
Carres. The respondents objected to the report of this survey, 
and the accompanying plan, on the ground that it wrongly 
assigned to the appellant a large portion, if not the whole, of 
the respondents' lands, and because the lands assigned thereby 
to them were not those bought by their father (the above 
mentioned Jacques Herelle), and cultivated by him with the 
consent of Louis Common, the vendor of the lands. The 
respondents also said that they, and their predecessors in title, 
had by an effective possession of 30 and also of 10 y^ars fully 
prescribed the ownership of the 20 carres of land bought from 
Louis Common, and now sought to be assigned by the report 
and plans to the appellant. They set up in their declaration 
2 deeds dated Feb 1, 1862, and Nov. 28, 1864, respectively, by 
each of which Jacques Herelle had bought 10 carres of the 
Anse-la-Verdure estate, with the boundaries of each lot. They 
also produced at the trial the report and plan of a surveyor 
called Cooper, which they claimed to correctly shew and describe 
their lands. At the trial, the learned chief justice arrived at 
the conclusion that Cooper's survey was substantially correct, 
and described what lands the respondents were entitled to, 
and that Quintan's survey of the Herelles' land was incorrect ; 
and therefore set aside so much of Quintan's plan and report 
as affected the occupation of the respondents, and gave judg- 
ment for them with costs. 

From that judgment this appeal was brought, Mr. Salm,on 
appearing for the appellant, and Mr. Girard for the respondents. 

Now, what the respondents claim by their declaration in this 
action, whether by title, or prescription, or both, is the 20 
carres sold to Jacques Herelle by Louis Common in 1862 and 
1864 (see paras. 1, 2, 3, 7 g. 7 i of the declaration). And I do 
not think they are entitled now to say that what they want is 
land outside of those 20 carres, whether it be the 3 carres, or 
any part thereof, received in exchange from Mme. Basile Mar- 
quis, or other lands prescribed by an occupation of 30 years or 
more. (See ss. 23, 49, and 52 of the Code of Civil Procedure of 
Saint Lucia, 1881). Nor can they claim more than 20 carres. 
Only that quantity is excepted in their favour from the appel- 
lant's deed of sale. And when they raised the question below 
by an application to amend they were refused leave. (See para. 
16 of the joint case on appeal.) 

Now, the appellant's title is based upon a judicial sale of 
the estate Anse-la-Verdure, in a certain action brought by 
Hon. E. Bennett against Marie Common. The nature and 
effect of a judicial sale were very fully explained to us by Mr. 
Salmon. Mr. Salmon's great point was that by such a sale 
the immoveable itself was sold, and not merely the right, title, 
and interest of the judgment debtor. Thus by the Code of 
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BARNARD Oivil Procedure, s. 553, the adjudication is always with warranty 
V. as to the contents of the immovable, and it conveys all rights 

HERELLB which belong to it, and which the judgment debtor might have 
BT AL. exercised, and also all active servitudes belonging to it, even 
though they are not mentioned in the minutes of seizure ; and 
by R. 554 a sheriff's sale discharges immovables from all servi- 
tudes with which they are charged, except those established 
by law ; a sheriff's sale discharges property from all other real 
rights not mentioned in the condition of sale. But he pointed 
out that, if other persons claimed any part of the immovable 
ordered to be sold, they had an opportunity given to them to 
make and establish their claim by an " opposition to withdraw," 
and to have their portion excepted from the sale, as apparently 
the respondents did in this very case (Civil Code, ss. 1493, 1496, 
1499; Code of Civil Procedure, ss. 513, 520 514). Or if they 
failed for any reason to put in an opposition to withdraw, they 
could after the sale put in an opposition for payment and 
thereby share in the proceeds of the sale according to the rights 
they established (Code of Procedure, ss. 563, 569), or they might 
claim for improvements (Code of Procedure s. 5V6). I am of 
opinion that Mr. Salmon has made out his ease thus far, and 
that the arguments which have been addressed to us, and the 
evidence that has been brought to our notice as to the respond- 
ent's right to select laud outside the 20 carres of the deeds of 
1862 and 1864, are beside the mark. 

There remains however the question whether Quintan's 
report and plan correctly define the limits of the 20 carres con- 
veyed by the deeds of 1862 and 1864. Bach of those deeds set 
out the boundaries of the lands conveyed, 10 carres in each. 
The deed of 1862 gives the boundaries as N by the bar (or ridge) 
of Morne Parasol, S. by the ravine of Anse-la-Verdure, W. (by 
admitted mistake written E) by the royal road, and E. (written 
W.) " par le restant des terres de la dite habitation k la falaise 
" du Morne Parasol." As to boundaries N., S., and W. no ques- 
tion arises ; they are well defined natural boundaries. But the 
exact ineaning of the French word describing the Eastern 
boundary has been disputed. It seems to me, however, plain 
that they should be translated " by the remainder of the lands 
of the said estate up to the precipice of Morne Parasol." But 
after all the exact rendering of these French words is not of 
paramount importance, because the lands conveyed are describ- 
ed not only by boundaries but by area ; and when you have 
the boundaries on three points of the compass fixed it is easy 
to fix the last boundary by reference to the area. Quinlan 
points out that his western boundary is drawn so as to work 
out with the other boundaries 10 carres, leaving more lands 
(le restant des terres) of Anse-la-Verdtire to the W. with the 
precipice beyond them ; and that if, as has been argued, the 
precipice of Morne Parasol itself is taken as the western 
boundary, then the lands enclosed by that and the other 3 
boundaries amount to considerably more than 10 carres. Some 
discussion arose as to the position of Morne Paraiiol. That is 
the only name that occurs in the deed of 1862. But Cooper's 



COURT OF APPEAL. 



235 



plan puts the name Morns Latanier in the place where Quinlan 
puts Morne Parasol, and places Morne Parasol more to the E. 
on his plan, shewing it indeed (as he says) as the eastern 
boundary of the lot instead of the northern. As to that then 
the widow Herelle said in her evidence that Morne Parasol and 
Morne Latanier formed one hill with 2 peaks, Morne Parasol 
being the higher of the 2. Cooper says that at the eastern 
extremity of Morne Latanier you come to Morne Parasol and 
that there is a saddle connecting the 2. Quinlan says that 
Morne Parasol is one clearly defined ridge all along, and that 
it is the only ridge. Adrien Monplasir, a land surveyor who 
knows Anse-la-Verdure, says there is one ridge beginning at 
the beach where the ravines meet and going up to Morne 
Parasol, and that the ridge appears properly in Quinlan's plan. 
Lastly, Rigobert Benjamin Jacques, son-in-law of Jacques 
Herelle, and residing at Anse-la-Verdure, says he knows the 
ridge running up from the sea. The inference would seem to 
be that when the deed of 1862 was drawn this ridge was known 
and described simply as the ridge (barre) Morne Parasol, per- 
haps from the highest point in it. In any case it is clear to me 
that the Morne Parasol marked on Cooper's plan would not 
satisfy the description of northern boundary of 10 carres of 
land with the royal road for their western boundary, and the 
ravine of Anse-la-Verdure for their southern boundary, it being 
too far away to the east ; Cooper indeed admits it is shewn in 
his plan as the eastern boundary. 

As to the 10 carres in the deed of 1864 they are therein 
described as bounded N. by a ravine, S. by the river of Anse- 
la- Ver-dure, E. by the great road, and W. by the estate belong- 
ing to Regis Ouillette. Here again we have three natural 
boundaries and an estate. The three natural boundaries 
are shown on Quinlan's plan ; but, instead of showing land 
belong to Regis Guillette, he shows a continua,tion of the river 
of Anse-la-Verdure as his 4th boundary, his explanation being 
that half the river belongs to Regis Guillette. Here again any 
obscurity is cleared up by a reference to the area. 

I am of opinion that Quinlan's plan correctly shows the 
20 carres conveyed by the deeds of 1862 and 1864. 

It is hardly necessary to examine Cooper's plan, because 
I am of opinion that Mr. Salmon's argument that it was not 
properly in issue on the pleadings is well founded. The sole 
question is was Quinlan's plan correct ? If it was not, the course 
to pursue, as it appears to me, was to order a new survey 
(Laws of St. Lucia, No. 83, s. 38 ; Code of Civil Procedure, ss. 
758 to 762). But apart from that contention I am of opinion 
that Cooper's plan is faulty. In the first place it gives the 
respondents 23 instead of 20 carres, including the land acquired 
by Jacques Herelle from Mme. Marquis in 1866, following as he 
says, the deed of exchange of 1866, which was excluded by the 
refusal of the court below of leave to amend above mentioned. 
Then, in locating the 3 extra carres to the S. of the ridge, which 
he calls Morne Latanier, he errs by making Mdme. Marquis 
give Jacques Herelle what was already his by the deed of 
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BARNARD 1862 ; and because Rigohert Benjamin Jacques says the land 
V. given by that lady was N. of the ridge. Cooper himself states 

HERELLB in his evidence that his plan is in accordance with the possession 
ET AL. of the respondents, instead of with the deeds they set up as 
their title ; and, in cross-examination, that he gave them what 
they pointed out to him as their plantations, and drew his lines 
to include them ; and that he drew the eastern line of the 2nd 
piece bought in 1864, because the respondents had cocoa there 
and had been in possession with the knowledge of the vendor,— 
thereby compelling himself to tamper with the western 
boundary given in the deed qf 1864, in order to give them only 
their 16 carres. Yet he admits in re-examination that it is 
usual when, as here, there are no boundary marks and no sur- 
vey, to find that purchasers take up more land than they are 
entitled to, and that sometimes the plantations are so far out 
that they cannot be taken in. Even as it was he says he had 
to exclude some cocoa they claimed, because otherwise he 
would have been giving them more than the 23 carres which, 
as he said, they were entitled to. Lastly, he shows Morne 
Parasol as the eastern instead of the northern boundary of 
the lot purchased in 1862 ; and by making its precipice the 
eastern boundary wrongly interprets the wording of the deed; 
and gives the respondents the cocoa going up to it because 
they were in possession, instead of basing himself on the title 
they themselves rely on. 

In the view I take of the case the question of prescription 
does not arise ; and I do iiot propose to enter upon any discus- 
sion of it. 

I am of ox)inion that this appeal should be allowed, and 
the judgment of the learned chief justice reversed, and the 
report and plan of Mr. Quinlan be affirmed. 

Walker, C.J. St. Vincent. This is an appeal from the 
decision of the chief justice of this island in an action brought 
under the Surveyors and Boundaries Settlement Ordinance 
1886, in which the question at issue was the direction of the 
lines of demarcation between property belonging to the heirs 
of one Jacques Herelle and the Anse-la-Verdxtre estate, of 
which estate the appellant is the owner. 

The facts of the ease, so far as they are admitted by both 
parties, are as follows : — 

That the Anse-la-Verdxire formerly belonged to the 
several members of a family called Common ; and that by deeds 
dated the 1st February, 1862, and 28th November 1864, re- 
spectively, and registered on the 9th December, 1 868, and the 
11th January, 1870, respectively, one Jacques Herelle, now 
deceased, purchased two separate parcels of land containing 
10 carres each, part and parcel of the said estate, and bounded 
as in the said deeds is mentioned, from Louis Common, now 
deceased, one of the members of the said Common family ; that 
by a deed dated 6th December, 1866, and registered the 1st 
December, 1896, the said Jacques Herelle exchanged " a portion 
of about 3 carr6s quantity not well known " of the land pur- 
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chased by him for a portion of similar extent with Mr. and Mrs. barnard 
Andre Marquis, who were also part proprietors of the said v. 

^nse-ia-yerdttre estate ; that by deed dated April, 1881, and HERELLE 
registered in 1882, the said Jacques Herelle, deceased, purchased ET AL. 
from one George DuBoulay the said portion of land which he 
had given in exchange under the deed of the 6th December, 
1866 ; and that the said Jacques Herelle died intestate, and that 
the respondents as his heirs-at-law took possession of the lands 
he left. 

It was also admitted that on the 20th September, 1895, by 
virtue of a writ issued out of the Royal Court at the suit of one 
Edwin George Bennett against Marie Comm.on, one of the 
co-proprietors of the said Anse-la-Verdure estate, the said 
estate was sei/.ed, and was sold judicially on the 4th January, 
1896, and that the appellant purchased the same as per deed 
registered on the 9th March, 1896, and that in 1896 one John 
Edivard Quintan, a sworn land surveyor, was appointed by 
the Governor, under the Surveyors and Boundaries Settlement 
Ordinance, 1886, at the request of the appellant, to survey 
the said Anse-la-Verdure estate, and that Mr. Quintan's report 
and plan of such survey were lodged in the Registry ; and 
that notice of such judgment appeared in the Official Gazette 
of the 16th July, 1897. 

The respondents considered themselves aggrieved by such 
report and plan, and took the proper steps to contest the same_ 
The main grounds on which the respondents contest such 
report and plan are — 

(i.) that a large portion, if not the whole extent, of 
the respondents' lands are assigned to the appellants ; 

(ii.) that the lands assigned to them are not those 
bought by their father, and cultivated by him with the consent 
and knowledge of the late Louis Common, the vendor of the 
said land ; or those of which the ownership by the respondents' 
predecessors in title has been recognized and agreed to by the 
appellant's predecessors in title ; and 

(iii.) that the respondents by themselves and their 
predecessors in title have fully prescribed the ownership of the 
land sought to be assigned to the appellant. 

In his defence the appellant denies these allegations, and 
says that the lands assigned by such report and plan to the 
respondents are in fact the lands purchased by the late Jacques 
Herelle, and that such report and plan do not assiga to the 
appellant any land belonging to the respondents ; and that the 
respondents and their predecessors in title have not prescribed, 
and could not prescribe, by any kind of prescription, the 
ownership of any lands of the Anse-la-Verdure, other than the 
20 carres prescribed in the tM'o deeds of 1862 and 1864. 

Subsequently to the filing of Mr. Quintan's survey, a Mr. 
Cooper, who also is a sworn land surveyor of this colony, made 
a plan and report of survey of the land claimed by the re- 
spondents, which survey materially differs from Mr. Quintan's. 
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BARNARD So that the question for determinatiou is whether Mr. Qiiinlan's 
V report and plan assign to the respondents the land which 

HERELLB belongs to tliem. It nppears from the evidence that the 
ET AL. difference in the two plans arises from the fact that Mr. 
Quinlan, in making his plan, ivas solely guided by the bound- 
aries mentioned in the two deeds of ?862 and 1804; and did 
not have regard to the deed of exchange of 1866, or to the 
contention of the resjjondents that the lands in their occupa- 
tion belonged to them by virtue of having fully preseiibed the 
ownership of sucli lands ; whilst on the other hand Mr. Coop'rr 
made his plan on the assumption that the lands in the re- 
spondents' occupation belonged to them by right of prescrip- 
tion. In these circumstances it becomes necessary to ascertain 
whether the respondents have acquired by prescription the 
ownership of any land other than the 20 carres comprised 
within the boundaries set out in the deeds of 1862 and 1864. 

What evidence was adduced on this question ? The wit- 
ness widow Jacques Herelle was called for the respondents, the 
plaintiffs in the court below ; a certificate of her marriage was 
put in evidence, from which it appears that she was married 
to the \skt& Jacques Herelle on the 19th March, 1867 ; she says 
she cohabited with, and had five children by her husband 
before their marriage ; and that these children were born in 
a house situate on the 10 carres purchased in 1862 in which she 
and her husband then resided ; and that at the date of her 
marriage her husband had been in possession of the 10 carres 
of land for several years ; and that cocoa trees were growing 
on them ; and that a large patch of cocoa-bearing land came up 
t3 the precipice of Morne Parasoi ; and that no objection had 
been made by Louis Common (the vendor of the 10 carres) by 
the other members of the Common family, to her husband 
occupying and cultivating the land bordering on the said 
precipice, and that her husband had remained in undisturbed 
possession of this land until the day of his death in 1895. She 
also says that her husband had let the land, which ran vip .to 
the said precipice to one Paul Cornibert, and that Mr. Quinlan's 
plan takes away from her all this cocoa-bearing land, and would 
leave her with only a small portion of cocoa. This witness 
is corroborated by the witnesses Jude Cenac, Remain Cenac 
a,nd Auguste Noel, each of whom says that Jacques Herelle 
planted cocoa, long before 1867, on the laud taken away by Mr. 
Quinlan's plan. This evidence was not shaken on cross-exami- 
nation ; in some respects it is corroborated by the testimony of 
Rigobert Benjamin Jacques, a witness for the appellant, who 
says that " Quinlan's line took away from heirs Herelle a lot 
of their cocoa — cocoa which Herelle used to reap as long as 
I can remember fi-om my childhood." 

It was contended by the learned counsel for the respond- 
ents that this evidence established the ownership of the 
respondents to 20 carres of land in their occupation, whether 
such 20 carres were or were not outside the boundaries set forth 
in the deeds of 1862 and 1864, and in support of his contention 
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and 
pre- 
said 



he cited Article 2,103 of the Civil Code of St. Lucia, which BARNARD 
runs thus :— v. 

" All things, rights, and actions, the prescription of which HERblle 
is not otherwise regulated by law, are prescribed' by 30 years, bt al. 
without the party prescribing being bound to produce any 
title, and notwithstanding any exception pleading bad faith." 

But it was said by the learned counsel for the appellant 
that the occupation of Jacques Herelle was merely facultative, 
or on sufferance ; and he relied on the testimony given by the 
said Jacques Herelle in the case of Herelle v. Frederick, in 
which Jacques Herelle states that he had occupied part of the 
lands belonging to the Common family, and that he had 
cultivated some cocoa outside the boundaries of his land ; 
that such occupation conferred no right of possession or 
scription, and he cited Articles Nos. 2,060 and 2,067 of the 
Civil Code — Article 2,060 reads thus : — 

" Acts which are merely f aculative, or of sufferance, can- 
not be the soundation either of possession or of prescription." 

Article 2,067 is as follows : — 

" Those who possess for another, or under acknowledg- 
ment that they hold under another, never prescribe the owner- 
ship even by the continuance of their possession after the term 
fixed." 

It seems to me that it is not certain to what cocoa-bearing 
land the late Jacques Herelle refers in his evidence in the said 
suit ; and it is to be observed that as against this testimony 
there is the positive evidence of the Widow Herelle, and of the 
other witnesses, of clear acts of ownership, such as the letting 
of the lands which runs up to the precipice. Nor do I think it 
was shown that the respondents have prescribed against their 
title. 

I am satisfied upon the evidence adduced at the trial of 
this action that the respondents clearly established that they 
Avere in occupation of 20 carres of land forming pai't of the 
^nse-ia-Ferdwre estate, some of which was outside the limits 
of the Deeds of 1862 and 1864 : and that the cocoa-bearing 
land which runs up to the precipice of Morne Parasol is part 
of the land so occupied ; and I am of opinion that, upon the 
true interpretation of the Civil Code, the respondents have 
fully prescribed the ownership of such 20 carr6s of land. 

Then it is said that the judicial sale extinguished the 
rights of the respondents to any of the Anse-la-Verdure estate, 
the ownership of which they had fully prescribed. Mr. Salmon 
on behalf of the appellant contended that such was the effect 
of the judicial sale and in support of his contention he referred 
to the deed of sale of the 9th March 1896, from the sheriff to 
the appellant, and cited Articles 1493, 1490, 1499, 513, 520, and 
514 of the Civil Code and Articles 553, 554, and 669 of the Code 
of Procedure. Article 554 reads thus : — 

" A Sheriff's sale discharges property from all other real 
rights not mentioned in the condition of sale." 
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BARNARD It appears that the instructions to the sheriif to levy 

V. (which are exhibit No. 24 in the appeal papers) are embodied 

HERBLLE in the condition of sale, and those instructions contained the 
BT AL. following clause ; — " the seizure, however, not to compromise 
a portion of 20 carres belonging to the heirs of Jacques Herelle, 
and the limits of which are co be established by survey here- 
after." Thus, it is seen, that what wa.3 expected from the 
judicial sale was 20 carres of land belonging to the heirs of 
Jacques Herelle. The condition of sale does not limit the ex- 
cepted lands to land obtained by purchase by the respondents 
or their predecessors in title ; it seems to me that any land, 
which had been obtained in a lawful manner, as by fully pre- 
scribing the ownership thereof, is land belonging to the heirs 
of Herelle. I have come to the conclusion that the sale of the 
Anse-la-Ve7^dure estate by the sheriff to the appellant does not 
affect the rights of the respondents to any land which they 
had fully prescribed in accordance with the above cited Article 
No. 2103. 

Then it is said that the respondents have not claimed in 
their declaration any land other than the 20 carres comprised 
within the boundaries set out in the deeds of purchase of 1862 
and 1864, and that consequently they cannot now successfully 
set up a right or title to any lands in their occupation which 
are outside such boundaries. But is this so ? In paragraph 7, 
Clause (1) of the Declaration, the respondents allege that they 
by themselves and their predecessors in title by an effective 
possession of thirty years and also of ten years have fully pre- 
scribed the ownership of the 20 carres of land bought from the 
said Loxiis Common and now sought to he assigned by the said 
plan and report to the appellant. This plea in my opinion 
sufficiently refers to, and should be construed as referring fo, 
the land near the precipice of Morne Parasol, because that is 
the land which is assigned by Mr. Quinlan's plan and report to 
the appellant, and it is in respect of such assignment that the 
respondents are contesting such report and plan. The plea 
cannot mean the land assigned by Mr. Quinlan's plan to the 
respondents —an inspection of the plan and report in contesta- 
tion shows what land is referred to in this plea. Furthermore, 
the whole stress of the evidence adduced at the trial by the 
respondents went to show that they had, by themselves, or 
their predecessors in title, prescribed title to lands which were 
outside the boundaries of the lands described in the said pur- 
chase deeds ; and evidence was adduced by the appellant to 
rebut the respondents' contention. I am therefore of opinion 
that the facts alleged in the declaration agi-ee sufficiently with 
the facts proved, and that the appellant has not been led into 
error as to the real nature of the facts intended to be alleged 
and proved, and that this issue is properly before the court foi 
adjudication. If there should be any doubt upon the matter 
I think that this court should exercise the power vested in it 
by Articles 926 and 285 of the Code of Civil Procedure, and 
allow the declaration to be amended so as to agree with the 
facts proved. 
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Such being the conclusion that I have arrived at, it follows BARNARD 
that Mr. Quinlan's plan must necessarily, in my opinion, be v. 

wrong, inasmuch as it is admitted that it does not assign to hbrkllb 

the respondents any land not comprised within the deeds of bt AL. 
1862 and 1864. 

I am therefore of opinion that the respondents are entitled 
to 20 carres, and no more, of the land in their occupation at 
the date of the sale by the sheriff of the Anse-la- Verdure 
estate to the appellant ; and that those 20 carres must be 
located and that such location can only be made by a new 
survey, and that on making such new survey regard should be 
had to the judgment of this court. 

I confirm the judgment of the Royal Court, except in so 
far as it confirms Mr. Cooper's plan ; and I order the judge of 
the Royal Court to order a new survey of 20 carr6s of land in 
the occupation of the respondents, whether acquired by pur- 
chase or by prescription, to be made ; and direct that a special 
instruction be given to the surveyor that the falaise of Morne 
Parasol shall be taken to be the eastern boundary of such 
land, and that the appellant do pay the respondents' costs of 
this appeal, and of the action in the court below. 



ST. LUCIA, 1899. 

QUINLAN Appellant. 

QUINLAN Rp]SPONDENT. 

Interpretation of the words " If the alleged wrongs be found 
sufficient " in section 163 of the Civil Code, and construc- 
tion of the object of service on husband of application for 
authorisation to sue — Section 805 of Code of Civil Procedure, 

The Court (Rebves, C.J., Barbados, Tarring, C.J., Grenada, 
and Walker, C.J., Saint Vincent), delivered the following 
judgment : — • 

In this case the chief justice of Sb Lucia had granted [gee QtttnZan 
a petition of the respondent for authorisation to sue for v. 

a divorce a mensd et thoro from her husband, the appellant. ^^"'I^iqnn\ 
The chief justice had refused leave to appeal; whereupon the ^ c. 496.] 
appellant presented his petition to us for leave to appeal ; and 
we allowed him to argue the case on its merits. The appellant, 
who appeared in person, cited s. 163 of the Civil Code of Saint 
Lucia which provides that, if the alleged wrongs (i.e. the 
wrongs alleged in the wife's petition) be found sufficient, the 
judge, in according to the wife the authorisation to sue, allows 
her to leave her husband and to reside elsewhere during the 
suit. On this the appellant contended that he was entitled to 
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QUINLAN bring evidence before the judge, on the hearing of the wife's 
V. petition for authorisation to sue, to shew that the alleged 

QUINLAN. wrongs did not exist. But it is clear he cannot do that. The 
meaning of the words " if the alleged wrongs be found 
sufficient " is if the judge finds them sufficient in law to justify 
a decree of separation, if they are proved. If evidence were 
allowed to be brought, the judge would have to go into the 
merits, and hear the case in Chambers, and the " authorisation 
to sue " would become meaningless. The appellant also argued 
that the provision in s. 805 of the Code of Civil Procedure, that 
the application of the wife for" authorisation must be previous- 
ly served upon her husband, entitled him to attend the hearing 
of the application, and contest the facts alleged therein. But 
the object of that provision, in our opinion, is to give the 
husband notice of the proceedings, and to allow him an oppor- 
tunity of disputing the legal sufficiency to sustain the wife's 
suit of the facts stated in the application. 

The appellant also contended that the chief justice was 
disqualified under s. 26 of No. 18 of the Laws of St. Lucia 
because he, the appellant, had brought a criminal charge against 
him. 

This is obviously no disqualification ; and as a matter of 
fact it was admitted that the charge had been dismissed. 

We are of opinion, therefore, that leave to appeal should 
be refused for the reasons that no ground has been shown for 
granting it, and that the order of the chief justice complained 
of was right. 



ST. LUOIA, 1899. 



QUINLAN 
CHILD ... 



Appellant. 

Respondent. 



Libel — Defence (1) that the ivords ivere not defamatory, (2) that 
the communication in ivhich they occurred was privileged, 
and (3) that the words were true — Preliminary objection by 
plaintiff that as the acting chief judge had been summoned 
by him as a ivitness he tvas disqualified — Held on appeal 
that the chief justice loas not disqualified, that the ivords 
were actiohable, but that the occasion was privileged. 

Reeves, C.J. Barbados. This appeal comes before the court 
under circumstances which I proceed briefly to state. 

The appellant is a certificated land surveyoi' of this colony, 
exercising his profession before the public, and has been doing 
so for a great many years. As such surveyor, he is eligible to 
be, and has been frequently appointed by the administrator to 
ascertain and define disputed boundaries, on the application of 
any person interested in having such disputed boundaries 
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adjusted, and, as the appointment is authorised by an Ordinance quinlan 
of the colony, cited as the Surveyors and Boundaries Settlement v. 

Ordinance, which defines the duties of the surveyor, any survey CHILD. 
made by a surveyor so appointed not only affects the boundaries 
of the land of the person who applies for his appointment, but 
also those of adjacent and contiguous lands. In consequence 
of this, the Ordinance provides that any person aggrieved by 
the survey and report of any such surveyor may, within three 
months after the report of the survey is made, petition the chief 
justice of the colony for permission to contest any such report. 
If the petition be granted, the proceedings on such contestation 
are to be carried on to judgment as in an ordinary action, — the 
chief jvistice, in all civil matters, discharging the double function 
of judge and jury. It appears that in certain actions aifecting 
land which had been surveyed in the manner already stated 
coming before the court, the appellant appeared as a professional 
witness in his capacity of land surveyor, so far confronting 
other land surveyors produced as witnesses on the opposite 
side. In the several cases to which I have just made reference, 
the decisions of the learned judge, pu.t in writing after being 
formally delivered in court, were published in the Official 
Gazette of the colony, in accordance with long settled practice : 
it may be, in pursuance of special enactment. On the 9th 
December 1897 the respondent, in a letter written on his own 
motion and sent by him to the administrator, employed certain 
words which are cliarged by the appellant as being " false and 
defamatory," and as having been written concerning him in 
relation to his profession and business, whereby he was injured 
in his reputation as a land surveyor, and had lost clients. The 
administrator had refused to appoint the appellant as a surveyor 
in SDeeial cases, after receiving the letter alluded to from the 
respondent as chief justice. The administrator had not furnished 
the appellant with the entire letter, but only an extract from it. 
The words were and are as follow : — 

" I have the honour to report that, in my judgments in 
three actions this year under the Surveyors and Boundaries 
Settlement Ordinance, 1886 — viz., Prevotot v. St. Louis, 20th 
April, 1897 ; Charles oy v. George Barnard, 31st July, 1897, and 
Secretary for War v. Septemhre,Decemb&r, 1897, I have found 
it my duty to comment unfavourably on the way in which 
Mr. Quinlan, a sworn land surveyor, appointed by the Govern- 
ment, has conducted the surveys in the different cases." 

Upon these words the appellant brought his action of libel 
against the respondent, claiming damages of £500. In his 
declaration he charges that the respondent used the words set 
out, " and other words not given in the extract of the said letter 
of the defendant supplied to the plaintiff by his honour the 
administrator in answer to the plaintiff's request for a copy 
of the said letter." By innuendo, he says that the words are 
to be construed and interpreted to mean that he (the appellant), 
and plaintiff in the court below, "is an incompetent and 
fraudulent surveyor." The respondent pleads, first, the general 
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QUINLAN issue ; secondly, that the words are not false, but are true in 
V. substance and in fact ; thirdly, that, in any case, the words are 

CHILD. privileged. And besides all this he filed a demurrer to the 
declaration, (Avhich is the course of procedure in this colony), on 
the ground that the words disclosed no cause of action, as they 
signified nothing defamatory of the plaintiff, and were incapable 
of the meaning ascribed to them by the innuendo ; and, more- 
over, that the letter was an official communication, written by 
him in his judicial character to the administrator of the island 
on a matter of public importance. The action in due course 
came on for trial before the hon'ble Edwin George Bennett, 
acting attorney general, who was specially appointed by the 
administrator to act as chief justice for the occasion, and he was, 
as such chief justice so appointed, in the discharge of the double 
function of judge and jury. The demurrer, which is the 
equivalent for the present English practice of moving to strike 
out the declaration as showing no sufficient cause of action, stood 
first for argument. But on the case being called the appellant, 
who appeared in person, as a preliminary matter objected to 
the case being heard at all by Mr. Bennett, mainly on the 
authority of section 26, sub-section 1, of Ordinance No. 28, 
providing, amongst other things, for the constitution of the 
Supreme Court of the colony. It is found on page 356 of the 
laws of Saint Lucia, 1889. The clause enacts that, whenever 
the chief justice is personally interested, or is a necessary wit- 
ness in any cause or matter before the court, or is otherwise 
incapable of or disqualified from adjudicating, the governor may 
appoint some other fit and proper person to act as chief justice. 
The appellant specially objected to Mr. Bennett on the ground, 
firstly, that he was not an indifferent person between the two 
parties, inasmuch as he had been of counsel on one side in two 
at least of the three cases referred to in the respondent's letter 
to the administrator, and that the decision in both the cases had 
gone in favour of his clients. The second objection was that in 
an action pending at the time in the Royal Court, in which Mr. 
Bennett was one of the plaintiffs, it was alleged against him 
that he had been guilty of fraud. It was thirdly objected that 
Mr. Bennett was a necessary witness for him, the appellant, in 
the action which he had been appointed to try. With regard 
to the allegation of fraud, I may briefly dispose of it by saying 
that it is easy to allege fraud against anybody, and that there 
is nothing in the charge until it is proved by the party alleging 
fraud. Moreover, it was shown conclusively in the argument in 
the present case that the action alluded to has been disposed of, 
and that no fraud was proved against Mr. Bennett. Of course, 
a judge, according to English jurisprudence and judicature, 
must be an indifferent person between the parties ; but I cannot 
see that there is any ground for laying it down that Mr. 
Bennett was interested in the issue because he had been counsel 
in the cases referred to, and because the respondent, as chief 
justice, had decided in his client's favour. As to Mr. Bennett 
being a necessary witness in the case, it is stated in his judgment 
that the appellant had subpoenaed as a witness every barrister 
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in the colony qualified to act as chief justice. I need not stop 
to comment upon this statement, because it has been ruled that, 
though a person exercising judicial functions may be subpoenaed 
as a necessary witness, yet he may sit as a judge in the same 
cause. The point arose in the case of Reg v. Farrant, 57 
L.J.M.C. ; L.R. 20 Q.B.D. 58, where it was decided that a justice 
was not disqualified from sitting because, previous to the 
hearing, he had been subpoenaed by one of the parties as 
a witness. Stephen, J. said in that case— "Mr. i^arrani, it is 
alleged, has been subpoenaed as a witness in these cases, and 
therefore ought not to be permitted to adjudicate upon them. 
That may be a point for his deciding, as a matter of grace and 
favour, that he would not sit, but the decision is one which 
must rest entirely with him. As a matter of law, it would 
lead to a serious consequence were I to hold that because 
a justice may be called as a witness he is disqualified from 
discharging a judicial duty. Such a proposition would involve 
this consequence that a party might, by merely serving 
a subpoena, prevent any particular justice from sitting. I can 
only repeat again that I see nothing so far in Mr. Farrant's 
conduct which ought to disqualify him from sitting." I am 
consequently against the appellant on all the grounds alleged 
by him why Mr. Bennett was disqualified for hearing the case. 

I now come to deal with the action itself, and the decision 
of the learned judge in upholding the demurrer and nonsuiting 
the appellant. Libel has been defined to be a publication, ■\vith- 
out justification or lawful excuse, which is calculated to injure 
the reputation of another. It is for the judge at the trial to 
determine upon demurrer (as is the practice in this Island), or 
at the close of the plaintiff's case, whether the words set out in 
the declaration are at all capable naturally of the meaning 
ascribed to them by the plaintiff, either by the innuendo or 
otherwise, and if the judge should be of opinion that they are 
capable of the meaning ascribed to them then — and then only — 
it is for the jury to say what is the meaning they ascribe to 
them. But if the judge be of opinion that the words are 
incapable of the meaning ascribed to them, then it is his duty, 
as it certainly is in his legal power, to uphold the demurrer. 
If the words which are alleged to be false and defamatory are 
proved to be true, then, as a matter of course, he nonsuits the 
plaintiff. If the words, though false and defamatory, are abso- 
lutely privileged, then it is equally his duty to stop the case, as 
there is no libel in law. In the case of Hunter v. Sharp, 
4, F & F, 983, which was a case of libel founded upon a written 
publication, the reporter in a lengthy and exhaustive foot note 
discusses the law of libel very fully and very learnedly — citing 
decided cases, as he goes on, in the same way as Mr. Odgers does 
in his book on Libel, from which we were favoured by so many 
citations made by the appellant in the course of his elaborate 
argument. The reporter to whom I have made reference says, 
amongst other things, that, whether the alleged libel is capable 
of the interpretation put upon it by the plaintiff is for the court, 
as matter of law. If it is not capable of such meaning, no 
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QUINLAN innuendo can attach that meaning to it ; for the office of the 
V, innuendo is to explain and apply, not to extend and enlarge the 

CHILD, libel; and hence the alleged meaning is not admitted on 
demurrer. Wheeler v. Haynes, 9 A & E 286. In the present ease 
the appellant in his declaration alleges that the respondent's 
letter to the administrator, besides the words set out on the 
face of the said declaration, contained " other words" of a libel- 
lous nature, not contained in the extract with which he had 
been furnished by the administrator ;- and it occurs to me that 
it was in a great measure upon the assumption that the rest of 
the letter would support the libel that the action -was brought. 
But even supposing the administrator was subpoenaed, inasmuch 
as it is a letter from the chief justice, a high ofiicial, to the 
administrator of the colony who represents the Queen, on 
a matter which it may be held to affect the interests of the 
general public, I apprehend that it would be a nice question 
whether the administrator could be required in a court of law 
to produce that letter, if he himself was of opinion that it would 
be detrimental to the public interests to do so. The cases of 
Hennessy v. Wright, 51 lu.3. Q,.B., 5S0; Anderson v. Hamilton, 
22 R.R. 721 ; Hughes v Vargas, 9 Times Latv Reports 551 and 
Chatterton v. Secretary of State 72 L.T. ; L.R. (1895) 2 Q.B. 189- 
all of which were cited at the Bar by the counsel for respondent, 
seem to me to be in point — provided it beheld that the respond- 
ent, in writing to the governor, was a high official writing to 
another even higher public official in reference to official dutie.s 
appertaining to the office of the chief justice, and where there 
were corresponding duties appertaining to the office of the 
administrator as the head of the executive government. lu 
the case of Chatterton iu which something turned upon the 
question of a high official being required to produce a letter 
containing the alleged libel written to another official. Smith L. J. 
said— "The document could not be produced in evidence in 
a court of justice. The reason why it cannot bj produced is 
that it would be contrary to the public welfare, and, though no 
objection to producing it were taken by the defendant, it would 
be the duty of the judge at the trial to intervene and forbid its 
being made use of. Moreover, it would also be his duty to 
forbid secondary evidence being given as to its contents." 
Whether, in the present instance, the chief justice in writing 
to the administrator comes within the principles recognised 
in Chatterton v. Secretary of State, I will deal with, I hope 
briefly, later on. I was saying that whether the "other 
words" alleged by the appellant to be in the respondent's 
letter to the administrator, if there be other words, are 
defamatory or not, has nothing to do with the present 
case as it stands before the court. The question of libel 
or no libel must be determined upon the actual words 
set out in the declaration. The judge in the court below, 
after hearing argument, upheld the demurrer, upon the 
ground, I apprehend, that they were not defamatory at all in 
their natural import, and, therefore, on that ground alone 
there was no cause for action. The first question, therefore. 



COURT OP APPEAL. 



247 



for this court, is — Whefcher tlie words in themselves are 
defamatory ; and I confess, for my own part, that I see no libel 
in the words actually used. At present, I am dealing with the 
question whether the words, if written by any person to 
another person, could be held to be a libel. Suppose, as the 
learned judge in the court below puts it, a newspaper reporter 
or editor in referring in his newspaper to the several judg- 
ments delivered by the i-espondent, had said that that learned 
judge had, in the coiirse of those judgments, commented 
unfavourably upon the way in which the appellant had con- 
ducted his surveys, would such remarks be sufficient to supijort 
an action of libel ? Surely a critic may discuss the way in 
which an author works out his plot : he might say he had 
violated all the recognised canons of correct writing in some 
particular department of literature ; that some chapter was 
slovenly written. In such a case the author might say that 
the circulation of the book had diminished since the publica- 
tion of the criticism, but I apprehend it would be no libel. 
But the appellant maintains that the words are libellous and 
defamatory as regards his business and profession because since 
the publication of the extract from the respondent's letter 
clients had fallen off, and the administrator had refused to 
appoint him to make surveys under the Ordinance, although 
persons had asked him to do so. But supposing it be true that 
clients have fallen off since the publication of the words of the 
letter, and suppose the administrator had refused to appoint 
the appellant to make surveys, the question would be — vvhether 
all this was the legitimate consequence of the words used by 
the respondent in his letter to the administrator. In the 
Capital and Counties' Bank v. Henty, 7 A. 0. 741, the defendant 
had sent a circular to certain parties stating that he would 
no longer receive cheques drawn on the plaintiff's bank. 
The circulars were followed, at any rate, by a run upon the 
bank, and the plaintiffs broixght their action of libel. It was 
held that there was no cause of action because the injury 
complained of could not be said to be the legitimate conse- 
quence of the circular, inasmuch as the defendant had a perfect 
right to say that he would no longer receive cheques drawn 
upon the plaintiffs's bank. This case was cited by respondent's 
counsel, as was also the case of Kelly v. Partington, 5 B. & A. 
(545. This was a declaration in slander, and it was alleged that 
the words sued upon had caused special damage ; one A. B., 
by reason of the words, having refused to take the plaintiff 
into his service. There was a verdict for plaintiff, and defend- 
ant moved the court iu arrest of judgment. After argument, 
the rule for arresting the judgment was made absolute. 

I need only cite a few words from the judgment of 
Pattison, J. — ■" I have always understood that the special 

damage must be the natural result of the thing done 

It is said that the words are actionable because a person, after 
hearing them, chose in his caprice to reject the plaintiff as a 
servant. But if the matter was not in its natiire defamatory, 
the rejection of the plaintiff cannot be considered the natural 
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QUINLAN result of tlie speaking of the words. To make the speaking of 
V. the words wrongful they must, in their nature, be defamatory." 

CHILD. This, as I have said, was an action of slander ; but I apprehend 
the principle applies in a case of written slander or libel. In 
England the cause, I believe, would have been struck out upon 
the ground that the words disclosed no sufficient cause of 
action. I think, therefore, that the maintaining of the 
demurrer was right, and the learned judge in the court below 
properly struck out the declaration. 

But there is another point : — that point involves the 
question whether the letter to the ad .linistrator was not 
absolutely privileged, as being a letter written by one official 
to the very head of all the official departments, on a matter 
which concerned the public interests, and which the official 
who wrote the letter was justified in dealing with, as part of. 
his official duty. Now, we find first of all that it is the chief 
justice of the colony who passes a land surveyor, after it is 
certified to him that he has come well through his examination. 
The administrator then grants the surveyor his commission. 
Any person, as I have already said, who wants his boundaries 
ascertained might apply to the administrator to appoint a 
surveyor for the purpose, and that surveyor is empowered for 
the purpose of defining the boundary or boundaries of the 
person who gets him appointed by the governor to survey and 
define also the boundaries of contiguous lands, belonging to 
any number of other persons. The plan of the survey and the 
report are lodged in the registry, and that plan and report 
absolutely bind every person concerned who does not, within 
three months, move the chief justice for permission to contest 
the said plan and report. It may very well be argued that, in 
a colony like this, where there are numerous small holders of 
land, it is not every person affected by the plan and report of 
a survey who might have the means of contesting the survey. 
And if the judge should be of opinion, in the view of matters 
coming before him judicially, that any land surveyor does not 
discharge his duty in a manner which he thinks satisfactory, 
I should say it would be his duty, as a high official charged 
with the department of justice, to bring the fact to the notice 
of the administrator in the interests of the general public, and 
to say, if he chose, that he had, in two or three cases, found it 
his duty to comment unfavourably upon the way in which the 
said surveyor had performed his duty and conducted his 
surveys. It seems to me that, even if the words could be held 
to be defamatory, they would be absolutely protected, and the 
writer would have absolute privilege in writing them. The 
case I think comes within Chatterton v. Secretary of State. It 
is true that in that case the impugned document was a letter 
written by the secretary of state to his under secretary. In the 
present case there is not that clear connection between the 
chief justice and the administrator. Bub the question is, — set- 
ting aside the accident of the eases being dissimilar in their 
incidents — whether in the present case, as in Chatterton' s, it 
is not that of a public official doing something as such public 
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official in the course of legitimate official duties. In Chatterton's 
case the action was struck out as vexatious, it being held that 
the letter was absolutely privileged, because the public 
interests must be injured if such actions were upheld. The 
plaintiff appealed, and the Court of Appeal held that the 
action was properly struck out. I shall just cite a few words 
from the judgment of Lord Justice Smith. He said — " The 
question is whether that document is or is not absolutely 
privileged. I can find no case exactly covering the point ; 
but it seems to me, looking at the ratio decidendi of Home v. 
Bentinck, Anderson -v. Hamilton, SbudDawkinsY. Lord Rokeby, 
under the circumstances of this case, an absolute privilege 
attaches to the document complained of." I cite this passage 
to show that, although the present case is not exactly like that 
of Chatterton v. Secretary of State, yet, if all the facts bearing 
upon the matter be considered, and the law with reference to 
the appointment of land surveyors be taken into account, the 
question might well arise whether the present case ought or 
ought not to be held to be covered by the principles laid down 
by the court of appeal in the case cited. I think that the case 
is the same in principle as Chatterton v. Secretary of State, 
and upon this second ground I hold that the learned judge in 
the court below was right in striking out the declaration. 

There is only one point I need refer to before bringing my 
judgment to a close. The plaintiff in his declaration alleges, as 
is done in all cases of libel, that the respondent in the letter 
to the administrator referred to " falsely and maliciously wrote 
and published of the plaintiff " the words set out, which are 
the alleged libel. Now, the point lies upon the very surface 
that the words set out were not false at all. The appellant's 
ground of action really was,— not that the respondent did not 
comment unfavourably upon him in the three cases referred to, 
but that those unfavourable comments were not warranted by 
anything proved or adduced in the course of several trials. 
That the respondent did comment unfavourably upon the 
appellant was admitted at every step; and since the words 
which are the alleged cause of action are true literally, 
substantially, and in fact, there could be no case, and the jndge 
in the court below upon this last ground would have no course 
left but to nonsuit the plaintiff. 

P''or all the foregoing reasons, I feel I have no course left 
but to affirm the decision of the court below, by which the 
declaration or statement of claim was struck out, and the 
plaintiff nonsuited. 

The appeal is therefore dismissed, and the appellant must 
pay the costs. 

Tarring, C.J., Grenada. This was an action of libel in 
which the appellant, plaintiff below, was a sworn land surveyor 
oE this island, and the respondent, defendant below, was the 
chief justice of this island, and judge of the Royal Court. 
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The appellant appeared in pei'son ; the respondent was 
represented by Mr. W. Degazon. 

The first question arose out of the necessity for appointing 
an acting chief justice to hear the case. The Hon. Edwin 
Bennett, the acting attorney general of this island, and since 
confirmed in that office, was appointed. The appellant objected 
to this appointment for the reason that the Hon. E. Bennett 
was disqualified, within s. 26 of No. 98 of the Laws of Saint 
Lucia, to act on certain grounds he set forth in a statutory 
declaration, and in argument before us. One of these was 
that the Hon. E. Bennett was a necessary witness in the case. 
As to that the appellant subpoenaed eight members of the bar 
of this island who, it was not contradicted, were all who could 
be appointed to act as chief justice. Under these circum- 
stances the mere statement of the appellant that the Hon. 
E. Bennett was a necessary witness, was not, in my opinion, 
sufficient to disqualify him. If it were, it would be in the 
power of any suitor to throw out of gear the system of 
administering justice in this island, and to render it impossible 
for any and every duly appointed chief justice to fulfil the 
duties of his office. If it is needful to refer to some authority, 
the case Reg. v. Earrant, 57 L.J.M.O. 17, is in point. 

Another ground of disqualification relied on by the appel- 
lant was that the Hon. E. Bennett had been counsel in two of 
the cases with which, as the appellant put it, the libel was 
concerned, — meaning in two of the cases to his judgments in 
which the respondent called the attention of his honour the 
administrator in the communication sued upon in this action as 
libellous. This ground of objection seems to me as unfounded 
as the other, or more so. This action has no conection with 
those cases and cannot be sustained by proof of anything in the 
judgments therein. Any interest the Hon. E. Bennett may 
have had in those cases is entirely outside the action, and his 
connection with them has come to an end. la Thellusson v. Ren- 
dlesham, 7 H. L., 429, summarised in Mew's Digest, Vol. ii, 
p. 1347, it was decided that where counsel in a case is raised to 
the Bench he is not thereby disqualified from sitting in 
judgment on that case ; although he may, if there is another 
judge who can conveniently try the case, retire from the 
hearing ; but he is not obliged to do so if he would thereby 
cause great inconvenience and derangement to the course of 
justice. That case is a far stronger one than this, and carries 
the principle far beyond what is required here. 

Once more, the appellant objected that a charge of fraud 
was brought against the Hon. E. Bennett in the defence to 
an action pending in this court. This again is obviously 
insufficient as a ground of disqualification. Anybody can 
bring a charge of fraud ; nothing is easier than to do so ; and as 
a matter of fact it is stated by the respondent in his case on 
appeal, and has not been denied by the appellant, that the 
allegations against Hon. E. Bennett were proved to be without 
foundation. 
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On the preliminary question, therefore, I am of opinion 
that the appellant has failed. 

To proceed to the substance of the case,— the libel declared 
on was contained in a communication of the respondent to his 
honour the administrator of the government of this island, and 
was couched in the following terms :— " [ have the honour to 
report that in my Judgment in thi'ee actions this year under 
the Surveyors and Boundaries Ordinance, 1886, viz., Prevotot 
V. S. Louis, 20 April, 1897, Charleroy v. George Barnard, 31 
July, 1897, and Secretary for War v. Septembre, December, 
1897, I have found it my duty to comment unfavourably on 
the way in which Mr. Quinlan, a sworn land surveyor ap- 
pointed by the Government, has conducted the surveys in 
the different cases." The respondent in his defence contended 
(1) that the words were not defamatory in themselves, (2) that 
the communication in which they occurred was privileged, and 
(3) that they were true in substance and in fact. 

As to the first head of defence I have felt some little 
difficulty during the argument. The mere words "comment 
unfavourably " are somewhat vague and mild. Persons may 
differ as to whether a statement constituted an " unfavourable 
comment " or not ; some people considering an " unfavourable 
comment " what others, less sensitive, might disregard as 
amounting to nothing at all. Still it does seem to me that 
when the re.ypondent tells the administrator that he has com- 
mented unfavourably on the way in which the appellant has 
conducted the surveys in the cases named, and distinguishes 
the appellant as a sworn land surveyor appointed by the 
government, he does make a statement injurious to the reputa- 
tion of the appellant in the way of his profession or business, 
and that, therefore, if false, it would come within the legal 
definition of a libel. 

The appellant says then, and he is bound to say in order 
to show any cause of action, that this statement of the 
respondent is false. But there is no doubt that the appellant 
does complain of certain parts of the .iudgments in the eases 
mentiened in the alleged libel. He read them out to us during 
his argument ; and he stated explicitly that there were " un- 
favourable comments " in the second and third judgments, but 
not in the first. In fact, he was proposing to sustain his action 
by proof of statements in the judgments themselves, — it was 
the judgments themselves rather than the respondent's com- 
munication set out in the declaration that he really complained 
of, — in violation of the well known principle of law, reiterated 
in the recent case of Anderson v. Gorrie, L.R. (1895) 1 Q.B.D. 
668, that the judge of a superior court cannot be held liable in 
an action for anything stated by him, in a judgment delivered 
in a case judicially before him, however false or malicious it 
may be. If then the statement alleged to be libellous is true 
the action cannot be maintained, for it must be declared upon 
as false, and must be proved to be false. The learned counsel 
for the respondent argued that, assuming the respondent was 



QUINLAN 

V. 

CHILD. 



252 



WINDWARD ISLANDS 



QUINTjAN mistaken in saying he had made unfavourable comments in all 
V. three judgments, when in fact he had done so only in two, that 

CHILD, was a mere inaccuracy within the decision in the Alexander v. 
North Eastern Railway Co., 34 L. J., Q.B., 152, and did not make 
the statement libellous. There the statement declared upon as 
libellous was that the plaintii? had been convicted of a certain 
offence and fined with the alternative of three weeks' imprison- 
ment, while as a matter of fact the alternative was only four- 
teen days' imprisonment. The gist of the alleged libel there 
was that the plaintiff had been fined with the alternative of 
imprisonment, and the mistake as to the exact length of the 
imprisonment did not materially affect the truth of the state- 
ment complained of. Here, on the other hand, I think the 
number and the specification by name of the three judgments 
in which the unfavourable comments are said to have been 
made formed a substantive part of the statement ; and I think 
the allegation of libel is not met by showing there were un- 
favourable comments in two of Dhem. But Mr. Degazon read 
from the excepted judgment, as an unfavourable comment, a 
passage stating that the appellant's survey was set aside 
because he had nob fulfilled all the formalities required by law. 
It seems to me that this court is entitled to look at these 
judgments for the purpose of informing itself as to their 
contents, they being records of the court from which this 
appeal comes. Moreover, we allowed the appellant to read 
passages from them ; and the respondent's counsel is entitled 
to equal consideration. And I think the passage quoted by Mr. 
Degazon may properly be described as an "unfavourable 
comment." 

The result is that it appears to me that the statement set out 
in the declaration is true, and that the respondent therefore is 
entitled to our judgment. That being so, it is not necessary 
for the decision of this case to enter upon the defence that the 
communication was privileged. As, however, that question 
was very fully argued I will say a few words about it. There 
are two kinds of privilege. Where the privilege is absolute, 
the statement, however false and malicious it may be, cannot 
in any way be made a ground of action against the person 
making it. Of this nature is the privilege attaching to judg- 
ments of a judge of a superior court above referred to. 
Qualified privilege is where the statement is prima facie 
protected, but which is taken away when it is proved that the 
defendant, the person making it, was actuated by express 
malice, and a distinct intention to injure the plaintiff thereby. 
The learned eotmsel for the respondent argued that the com- 
munication, which forms the subject of this action, was 
absolutely privileged because it was an official communication 
from one high officer to another high officer on a matter of 
public interest. Now, I think, Mr. Degazon succeeded in showing 
from the Surveyors and Boundaries Ordinance of this island 
that the question how a sworn land surveyor appointed by 
the administrator under that Ordinance did his work was a 
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matter of public interest, in view of the effect given to his quinlan 
surveys and plans as a final settlement of boundary between v. 

parties, unless brought before the court for examination, and CHiLn. 
considering that both the administrator and the chief justice 
have certain powers as to his office and duties : (see Laws of St. 
Lucia, No. 83, ss. 15 (sub-section 3), 16, 26, 29, 31, 37). But I am 
unable to accede to the argument of the learned counsel that 
this communication was absolutely privileged. I do not think 
it was made by the respondent as a public official in the course 
of his official duties, nor that it was an official document, or a 
state paper, or anything in the nature of an act of state, or a 
document of state coming into existence through the carrying 
out by the respondent of his official duties, so as to bring it 
within the decision of Chatterton v. The Secretary of State for 
India, and the class of cases of which that is a leading example. 
I do not think that in making this communication the respon- 
dent was acting in his public capacity at all. It seems to me it 
was a purely voluntary statement made when he weis functus 
officio as far as regards the cases mentioned therein. And it 
follows that the administrator could not, if summoned as a 
witness with a subpoena ditces tecum, legally refuse to produce 
the letter containing the communication in question, it not 
being an official communication such as those in Hennessey v. 
Wright (57 L.J.Q.B.D. 530), which were official despatches and 
letters between the governor of a colony and the secretary of 
•state. But though that may be so, I am of opinion that this 
communication was the subject of qualified privilege as a com- 
munication on a matter of public interest to a high officer of 
state having a duty with reference to the matter treated of ; 
that is to say, even if the statement had been false, the 
respondent would still have been free from liability for having 
made it, unless the appellant could have proved that the respond- 
ent, in making it, was actuated by express malice, and 
harboured a wicked intent to injure the appellant in his pro- 
fession of a land surveyor. 

On the whole, I think that this appeal should be dismissed, 
and I give judgment for the respondent. 

Walker, C.J., St. Vincent. This is an appeal from a 
judgment of the Royal Court of Saint Lucia, by which the 
appellant was nonsuited, in an action brought by him to 
recover £500 damages for libel against the respondent. The 
words complained of as libellous are contained in a letter 
written and sent on the 9th December, 1897, by the respondent 
to the administrator of the government of Saint Lucia, and are 
as follow : — 

" I have the honour to report that in my judgments in three 
actions this year under the Surveyors aud Boundaries Settle- 
ment Ordinance, 1886, viz. -.—^Prevotot v. St. Louis, 20th April, 
1897, Charleroy v. George Barnard, 31st July, 1897, and 
Secretary for War v. Septembre, December, 1897, I have found 
it my duty to comment unfavourably on the way in which Mr. 
Quinlan, a sworn land surveyor, appointed by the government, 
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QUINLAN has conducted the surveys in the different cases." The meaning 
V. assigned to these words by innuendo is that the appellant is an 

CHILD, incompetent and fraudulent surveyor. To the action the 
respondent, by way of demurrer, said that, assuming the allega- 
tions in the declaration to be true (which he denied), they are 
insufficient in law to sustain the conclusion.s of such declara- 
tion ; firstly, because the words complained of are not 
defamatory in themselves, and are insufficient in law to sustain 
the action ; secondly, because the words were not written or 
published with, nor do they bear, the meaning alleged by the 
appellant ; and thirdly, because the appellant is a commissioned 
land surveyor under the Surveyors and Boundaries Settlement 
Ordinance, and was appointed by the governor to make surveys 
of boundary lines, and that, as such surveyor, he is subject to 
the jurisdiction of the judge of the Royal Court of Saint Lucia ; 
and that the words complained of were written and published 
by the respondent in his capacity of chief justice of Saint Lucia 
and judge of the Royal Court thereof, in an official communica- 
tion to the administrator of the Government of Saint Lucia, in 
reference to the appellant as a surveyor appointed by the 
governor to make surveys under the said Surveyors and 
Boundaries Settlement Ordinance, which said official communi- 
cation is privileged. And as a further defence the respondent 
pleads he never wrote or published any of the words com- 
plained of with any of the meanings alleged ; and that the said 
words are incapable of the said alleged meanings, or of any 
other defamatory or actionable meaning, and that the said 
words without the said alleged meanings, are no libel ; and that 
the said words without the said alleged meanings, and accord- 
ing to their ordinary signification are true in substance and 
in fact ; and that the said letter is an official communication 
and, as such, is privileged. 

In answer to the demurrer, the appellant replied that the 
words complained of are defamatory and can be proved to be 
actionable by their consequences ; that the words were written 
and published with the meanings alleged in the declaration ; 
that he is subject to the jurisdiction of the respondent as judge 
only when a person is aggrieved, and makes a complaint to him 
as judge on account of an incorrect survey or incorrect plan 
made by him, or his apprentice, intentionally, or through 
carelessness, negligence, or culpable ignorance ; and that the 
respondent, falsely, maliciously, and with intent to injure the 
appellant in his profession wrote and published the words 
complained of ; and that the administrator has no authority 
to suspend or cancel the appellant's commission as a land 
surveyor. On the respondent's pleas to the merits the 
appellant joins issue. 

The grounds of appeal from the judgment of the Royal 
Court are that the judge wrongly set aside the appellant's 
objection to his trying the action ; wrongly concluded that the 
words complained of are not defamatory ; wrongly concluded 
that they are not false and malicious, and that they are 
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incapable of the innuendo : 
privileged. 



and wrongfully held that they are 



I will first consider the objection to the learned judge in the 
court below hearing the action. It appears from the appeal 
papers, and from the argument addressed to this court by the 
appellant in support of his appeal, that his conteulion is that 
acting chief justice Bennett was disqualified fiom i-itting on 
this case, firstly, because he (the judge) had been summoned 
and was a necessary witness in the action ; secondly, because he 
did not stand indifferent between the appellant and the re- 
spondent ; thirdly, because a charge of fraud was pending 
against the judge when the action was heard ; and fourthly, 
because he was appointed to try the preliminary question of 
law raised by the respondent's demurrer, and not to hear and 
determine the action on its merits. With a view of showing 
the materiality of Mr. Bennett's testimony to the issues in this 
action the appellant stated to this court the facts which he 
alleged Mr. Bennett could speak to, which in sub.stance are 
that he could depose to the circumstances in which the respond- 
ent, when presiding as chief justice on the trial of the case of 
Charleroy against George Barnard, (the second case mentioned 
in the criminatory letter) said the appellant made a plan to 
suit his book : and also to the fact of the respondent, when 
viewing the Locus in quo in the ease of Secretary of War against 
Septembre, (the third case referred to in the said letter), having 
accepted refreshment from a military officer present at such 
view. 

With regard to such testimony, I apprehend that if any 
part of it is admissible at all in this action it would only be so 
in the event of the issue of actual malice having to be determ- 
ined. But, in my opinion, it is not necessary for the determ- 
ination of this case to decide that question and, consequently, 
such testimony is not material to the decision of this action, 
and that the judge was not a necessary witness for the appellant. 

Moreover, the case of the Queen against Farrant, (reported 
in 57 L. J. M. 0. at page 17,) cited by Mr. Degazon, is an express 
authority for holding that Mr. Bennett was not disqualified 
from sitting merely because he had been subpoenaed as a wit- 
ness at the hearing by the appellant. In that case, Stephen J. 
says — " as a matter of law it would lead to a serious conse- 
quence were we to hold that because a justice may be called as 
a witness he is disqualified from discharging a judicial duty. 
Such a proposition would involve this consequence that a party 
might by merely serving a subpcBna prevent any particular 
justice from sitting." Furthermore, it appears from the state- 
ments in the appeal papers and from the appellant's argument 
that the secretary of state for the colonies had, upon the appel- 
lant's representations, declined to appoint any one outside of 
the colony of St. Lucia to try this action ; and that the admin- 
istrator was instructed to adopt the usual course of appointing 
the attorney general, and that he had appointed the acting 
attorney general, Mr. Bennett, to try the action ; and that the 
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QUINLAN appellant had summoned as a witness on his behalf not only 
t'. Mr. Bennett, but also every barrister in the colony, who was 

CHILD. qualified to act as judge of the Royal Court of St. Lucia, in- 
cluding the ex-attorney general, the registrar of the Royal 
Court, and the stipendiary magistrate of the first district of 
St. Lucia ; and that the only two members of the Bar who were 
not qualified to try the action were not summoned as witnesses 
for the appellant, though they had been associated with him 
as counsel in cue of the three cases mentioned in the said letter 
and are not accused of hostility to him. Now, having regard 
to these facts, and to the nature of the testimony which the 
appellant says Mr. Bennett could have given, it seems to me 
that it may reasonably be inferred that the object of the appel- 
lant in summoning Mr. Bennett, and every other person who 
was competent to sit on the bench, was to defeat the action of 
the secretary of state for the colonies and of the government. 

Then, it is said that the acting chief justice sympathised 
with the respondent on account of his having given his judg- 
ment, in two of the cases referred to in the letter the subject 
of this action, in favour of the suitor represented by Mr. Ben- 
nett ; that those judgments are the subject matter of the libel 
sued on ; and that Mr. Bennett is prejudiced against the appel- 
lant by reason of his having objected to Mr. Bennett's being 
appointed to try this case ; and that therefore he did not stand 
indifferent between the appellant and the respondent. Upon 
this question it is to be observed, firstly, that the judgments 
in the cases mentioned are not the subject matter of this action, 
and that testimony tending to impugn the accuracy or the 
bona fides of such judgments is inadmissible in this action ; 
and, secondly, that Mr. Bennett's connection with those cases 
had ceased before this action was heard. Furthermore, I do 
not think that there is a real likelihood that Mr. Bennett would, 
for any of the reasons assigned by the appellant, have a bias 
in favour of the respondent, nor do I think that he was, by 
reason of his having been counsel in two of these cases referred 
to in the letter sued on, disqualified from hearing this cause. 

I am strengthened in this conviction by the ruling of the 
House of Lords in the case of Thellusson v. Rendlesfiam (re- 
ported in 7 H. L. Cas. at page 429,) in which case it was held 
that a counsel in a case being afterwards raised to the bench is 
not thereby precluded from taking part in the hearing and 
discussion of that cause. 

Then, as to the allegation that Mr. Bennett was, pending 
the hearing of a charge of fraud brought against him, disquali- 
fied from acting as chief justice of the Royal Court of St. Lucia. 
I would observe that a mere accusation of fraud should not, in 
my opinion, be held to be a sufficient disqualification for the 
obvious reason that any person, could, if such were the law, at 
any moment disqualify the chief justice, or any other magis- 
trate of this colony, from adjudicating upon any cause or mat- 
ter pending in the coxirt presided over by any such magistrate. 
But what are the facts upon which these allegations are based? 
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It appears from statements made to this court by the appel- QUlNhAN 
laiit that Mr. Bennett was one of the plaintiffs in an action r-. 

brought by AfiiivieUe & Chantanet and E. O. Bennett against GHiMh 
widow Leonard Alexandre in tlie Royal Court of this colouy to 
compel the widow to sign the documents necessary to complete 
the sale of an estate to the plaiotiffs, and that the widow, by 
way of defence to such action, pleaded that she was given t.: 
understand by Mv. Bennett that the sum of £1,200 would be 
loaid to her, and that she considered that a fraud had been per- 
petrated upon her by the plaintiffs. The plaintiffs joined issue 
on the widow'.s pleas, and further alleged that they had paid 
for the estate a great deal more than its market value. It also 
appeared that the action had been heard and determined in 
favour of the plaintiffs, and that the judgment of the court 
declared that the said charge of fraud had been proved to be 
without foundation. With regard to the appellant's contention 
that Mr. Bennett Avas not appointed to try the action on its 
merits, but only the questions of law raised by the demurrer, 
it is only necessary to read the letter appointing Mr. Bennett 
to act as chief justice of the Royal Court, to see that such con- 
tention is not well founded. Having now examined and con- 
sidered the matters which it is said disqualify Mr. Bennett from 
trying this action, I have come to the conclusion that the appel- 
lant has failed to show that that gentleman is in any way 
disqualified from acting as chief justice of this colony, or from 
adjudicating upon this cause. 

The next question for consideration is : Are the words sued 
on actionable y 

As to the first ground taken by the respondent in his de- 
murrer, it appears to me that when the respondent, by letter, 
informs the administrator that he has commented unfavour- 
ably on the way in which the appellant has conducted his 
surveys in the three cases specified therein, and also in such 
communication refers to the appellant as a sworn laud surveyor 
appointed by the government, he does inform the administrator 
that the appellant has, in the opinion of the writer, of such 
letter, done the work in an unsatisfactory manner, and that 
such a statement is calculated to injure the reputation of 
the appellant as a surveyor, and that the words sued on are 
libellous. Then it is said that the words complained of were 
written and published in an official communication to the 
administration of the government of Saint Lucia, and that such 
ofiicial communication is privileged. I would observe that it 
has not been shown that the respondent is required either by 
the Surveyors and Boundaries Ordinance, 1886, or by any in- 
structions from the administrator, to report to the last men- 
tioned official the judgment of the Royal Court in cases decided 
under the provisions of the said Ordinance, and it seems to me 
that the respondent in making such communication did not 
make it in performance of any duty attaching to the office of 
chief justice of Saint Lucia, or to the office of judge of the 
Royal Court of that Colony ; and that it cannot be said that 
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such communication came into existence through the carrying 
out by the respondent of his official duties. 

That being so it follows that the production of such letter 
is not governed by the rule laid down in Cfiatierton v. Secretary 
of State for India in Council, and Henessey v. Wright, and 
that the administrator could not, if duly summoned, properly 
refuse to produce it. I am therefore of opinion that the 
demurrer should not have been maintained, and that the declar- 
ation, or statement of claim, should not have been struck out. 
The logical sequence of such an opinion is to reverse the judg- 
ment of the court below ; but having regard to the fact that 
the judge of the Royal Court sits as judge and jury ; and having 
regard to the finding of the court that the words complained 
of are true in substance and in fact ; and having regard to the 
statements made by the appellant to this court that such words 
are true as regards the second and third cases mentioned in the 
said letter ; and having regard to the fact that the learned 
counsel for the respondent showed that such words are true as 
regards the first case mentioned in the said communication ; 
and upon consideration of the whole case, I am of opinion that 
the appeal should be refused with costs. 



[Note. Appellant applied to the Court lor leave to appeal to the Privy 
Council, and to appeal in forma pauperis. Leave to appeai was given, 
but the application to appeal in forma pauperis was refused on the ground 
of jurisdiction. The Privy Council afterwards granted leave to appeal in 
forma pauperis. See Quinlan v. Child L. B. (1900) A. C. 496.] 
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Power of Windivard Islands Coiirt of Appeal to entertain an 
appeal on a question of fact, when the trial in Court below 
was hy the judge without a jury, and to entertain an 
objection not taken in the Court below. 



The Court (Reeves, O.J., Barbados, Tarring, O.J., Grenada, 
and Walker, C.J. St. Vincent), delivered the following 
judgment:— 

This is an appeal from the judgment of the Royal Court 
of St. Lucia in an action brought by the respondent against 
the appellant to recover the sum of £26 10. 10., being the 
amount of the respondent's taxed bill of costs for professional 
services rendered by him to the appellant in the matter of the 
Secretary of State for War v. J.. E. Septembre and Clerine 
Zephirin, Warrantor. 
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The respondent, by his declaration delivered in the said 
action, alleged that he was retained and employed by the 
appellant, as her solicitor and agent, in the before mentioned 
matter ; and that he, as such solicitor and agent, did work for 
the appellant, of which full particulars had been delivered to 
her, and claimed judgment for the said £26 10. 10., as and 
for the amount of his taxed bill of costs in the said cause. 
The appellant, by way of defence, pleaded that she and her 
co-defendant were not indebted ; that in the month of Decem- 
ber 1897, and after final judgment was delivered in the said 
cause, the respondent promised the appellant and her husband 
that he would not charge for his professional services in the 
said case ; that the respondent agreed to accept a new gown 
(barrister's) for such professional services ; that the appellant 
paid the respondent the sum of £5 2. 6., for the purpose of 
purchasing such gown ; that the resjjondent accepted the said 
sum for such purpose in discharge of his claim against the 
appellant in the case before mentioned; and that at the time of 
the taxation of the respondent's bill of costs exception was 
taken thereto. Issue was joined i^upon these pleas ; and the 
action was heard by the chief justice of the Royal Court of 
St Lucia without a jury. 

The learned judge in giving judgment said : — " It appears 
to me that the issue raised is a simple one and it is this: — On 
which side does the truth more probably lie ; on the side of the 
plaintiff, or on the side of the defendant ? I decide, after care- 
fully going through the evidence given in court, and observing 
the demeanour of the witnesses and after reading the corres- 
pondence, that the truth more probably lies on the plaintiff's 
side, and I give judgment accordingly in his favour for the 
sum of £26 10. 10., and costs." Against this decision the 
appellant appeals on the grovmds :— that the preponderance of 
evidence is in her favour ; that the judgment is contrary to law 
aud unjust to the appellant. On the other hand, the respond- 
ent submits that the above judgment ought to be affirmed 
with costs for the following among other reasons : — because the 
appellant's story is highly improbable ; because the document- 
ary evidence contradicts the story set up by the appellant ; 
because the evidence and weight of evidence is in favour of 
the respondent ; and because it is right in law. 

The appellant's defence is what is known as a plea of 
" accord and satisfaction," and, in order to be a good discharge 
of the cause of action, an accord must be executed, that is per- 
formed by the defendant and accepted by the plaintiff before 
it can be pleaded. The onus of establishing that the alleged 
promise was made, and that the money for the purchase of the 
gown accepted by the respondent, rests on the appellant. The 
case of CogJdan v Cumberland L.R. (1898) 1 Ch. 704, was cited 
by the learned counsel for the appellant .is to the practice in 
regard to appeals from a judge sitting without a jury, where 
the appeal turns on a question of fact. In that case Lindley, 
L.J., in delivering the judgment of the court of appeal, 
says :— "The case wiis not tried with a jury, and the 
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ZEPHip.iN appeal from the judge is not governed by the rules applicable 
V. to new trials after a trial and verdict by a jury. Even 

\VARNKB,, where, as in this case, the appeal turns on a question of 
fact, the court of appeal has to bear in mind that its duty 
is to rehear the case, and the court must reconsider the 
materials before the judge with such other materials as it may 
have decided to admit. The court must then make up its own 
mind, not disregarding the judgment appealed from, but care- 
fully weighing and considering it, and not shrinking from 
over-ruling it if, on full consideration, the court comes to the 
conclusion that the judgment is wrong. When, as often 
happens, much turns on the relative credibility of witnesses 
who have been examined and cross-examined before the judge, 
the court is sensible of the great advantage he has had in seeing 
and hearing them. It is often very difficult to estimate 
correctly the relative credibility of witnesses from written 
depositions ; and when the question arises which witness is to 
be believed rather than another and that question turns on 
manner and demeanour, the court of appeal always is and 
must be guided by the impression made on the judge who saw 
the witnesses. But there may obviously be other circumstances, 
quite apart from manner and demeanour, which may show 
whether a statement is credible or not ; and these circumstances 
may warrant the court in differing from the judge, even on 
a question of fact, turning on the credibility of witnesses, 
whom the court has not seen." 

This court, for the purposes of the present appeal, will be 
governed by the foregoing exposition of the law on the point, 
as well as by the ruling of the Court of Appeal in Ireland 
in their decision in the case of The Gairloch (1899) 2 Ir. R. 1. 
O.A. That ruling on the point is in the words following : — 
"Whena judge, after trying a case upon vwa voce evidence, comes 
to a conclusion regarding a specific and definite matter of fact, 
his finding ought not to be reversed by a court that has not 
the same opportunity of seeing and hearing the witnesses 
unless it is so clearly against the weight of testimony as 
to amount to a manifest defeat of justice. The same rule 
does not apply at least in the same degree where the conclusion 
is an inference of fact. Where the decisive finding is 
a deduction from facts hardly disputed or easily ascertained 
the appellate tribunal is in as good a position for arriving at 
a correct conclusion as a judge appealed from, and it would be, 
an undue restriction of the functions of the former if it were 
to hold itself bound by what has been found by the latter." 

On the pleadings in the case now before us the questions 
are— Whether the respondent agreed to accept a new gown for 
the services rendered the appellant aforesaid : and whether 
the appellant paid and the respondent accepted the sum of 
£5 2. 6. to buy such a gown. The learned judge in the court 
below found for the respondent on both these issues. The 
questions this court has to resolve are — Whether there are 
other circumstances, quite apart from manner and demeanour, 
which show that the statement of the appellant and her 
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husband, and that of her adopted daughter, that appellant zep^irin 

paid the money to respondent for the purpose of buying a new v.. 

barrister's gown, is credible or notV No such circumstances ■WARNER. 

were brought out in the argument to-day of appellant's counsel ; 

nor can we say that the finding of the court below is so clearly 

against the weight of testimony at the trial as to amount to a 

manifest defeat of justice. The appellant, in her examination 

in chief, said that she told Berthilia St. Price to fetch her 

a certain purse from which she paid respondent five American 

gold pieces worth five dollars each, and in cross-examination 

said : " I cannot remember, but I think I received thirteen 

pounds back from respondent. I was at the time in my bedroom. 

Mr. Zephirin was ill in bed. I saw the money down on the table. 

It was at the time we spoke of Mr. Warner's remuneration- 

that I sent the girl tb fetch my purse, because I wanted to pay 

him in gold." So far for the appellant's evidence on the point. 

But Berthilia, who corroborated appellant's testimony as to 

paying respondent the money, also says that money was on the 

table, having been brought back by respondent because it was 

in excess after the taxing of the costs in the war department 

case and that there was gold amongst the money. She says she 

saw the gold. We ought to notice at this point that the 

appellant also stated in her evidence that she gave respondent 

the five American gold pieces to buy a new gown, and not in 

payment of his services as her solicitor ; whilst her husband 

distinctly swears that the money was paid to and accepted by 

respondent in full satisfaction of all the work done by him in 

the war department case. Moreover, it is clear from the 

correspondence put in, particularly from the letter of the 

appellant's husband dated 17th November, 1898, that long 

after the alleged payment of the five pounds the appellant's 

husband considered himself as still indebted to respondent. 

The following is an extract from that letter : " I am awaiting 

your account, which I had to ask you for, because I could not 

understand the reason of your keeping your several accounts 

unpaid." This passage refers to a previous letter written by 

Mr. Zephirin to the respondent, and which is dated 5th October, 

1898, and is in the following terms : — " My dear Warner, — Will 

you kindly send me your acccount for professional services 

and oblige. 

Yours friendly, MARK G. ZEPHIRIN." 

These letters show clearly, as the judge in the court below 
points out, that, whilst the appellant's case is in support of the 
plea of accord and satisfaction, that respondent had been paid 
and satisfied concurrently with the delivery of the judgment 
in the war department case early in December 1897, yet here 
is appellant's husband in October and November, 1868, pressing 
respondent for his account for professional services. Thus we 
find, and it is for this Court to construe the entire body of 
testimony, two irreconcilable positions taken up by the 
Zephirins, husband and wife. They both swear that the 
respondent's claim against them was at the. end of 1897 fully 
satisfied, yet, some. twelve months later, Zephirin, the husband 
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ZBPHIRIN presses for respondent's account for piofessional services ; so 
V. that if the appellant's story at the trial be true, as her counsel 

WARNER, contends before us, the Zephirins have, since they paid as 
alleged, done almost all they could do to make their story 
improbable, to say the least of it. At the bar to-day, the 
respondent's retainer to act as solicitor in the war department 
case for the appellant was referred to, and great stress was 
laid by counsel on the evidence of Mr. Salmon. But, apart 
from the fact that the retainer is admitted on the pleadings, 
and proved by the appellant's evidence, the point was not at 
all taken in the court below ; and on the ruling of the Judicial 
Committee of the Privy Council in The London Chartered 
Bank of Australia, v. White, 48 L. J., P. C. 75., the point is 
taken too late and cannot therefore be entertained. 

On full consideration of the whole case before us, we 
are of opinion that the court below arrived at a correct 
conclusion on the evidence adduced, both oral and documentary, 
and we dismiss this appeal, and affirm the judgment of the 
court below. The appellant must pay the costs. 



ST. LUCIA, 1900. 

In the matter op an Application^ by Hippolyte 
monlouis for leave to appeal to this court. 



The Court (Reeves, C.J. Barbados, Tarring, C.J. Grenada, 
and Walker, C.J., St. Vincent), delivered the following judg- 
ment : — 

The court having disposed of the only case upon the cause 
paper, and no counsel wishing to move in any matter, Hippo- 
lyte Monlouis comes forward, and moves the court to grant 
liim leave to appeal from an order of the judge of the Royal 
Court. This Monlouis, many months ago, forwarded a petition 
to each of the members of this court to grant him the leave he 
now in person asks for. The circumstances under which he 
applies for this leave, as briefly detailed to us to-day by the 
registrar of the court, are these : — One Joseph LeGrand 
brought an action in the Royal Court against one Labrune 
Confident to recover certain moneys secured by mortgage 
affecting the property of the defendant, and recovered judg- 
ment. In pursuance of this judgment the Moreau estate, in 
the quarter of Micoud, was brought to s^le judicially. At the 
sale which took place in April 1899, the present applicant, 
Hippolyte Monlouis, was adjudged the purchaser at his bid of 
£401. He was called upon in due course by the sheriff to pay 
the first instalment. He declined to do so on the ground, as 
we understand it, that he had a claim affecting the said 
Moreau estate for £596, prior to the debt recovered by the 
plaintiff, and that when that claim came to be ranked it would 
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cover the entire purchase-money. The sheriff failing to in the 
iuduce the present applicant to pay the instalment, the plain- matter of 
tiff in the cause already mentioned, Joseph LeOrand, petitioned AN APPLI- 
the judge in due form, of which the present applicant had cation by 
notice, for an order for the re-sale of the property on the hippolyte 
ground of a false bid at the judicial sale. The order was monlouis 
made ; the sheriff re-entered, and the property was sold again, for leave 
and fetched only £251, leaving the present applicant, as to appeal 
defaulter, liable to the defendant in the sum of £150. Now, TO this 
we take it, that this order of the judge was a final judgment court. 
in the matter brought before him by the petition of Joseph 
LeOrand, the plaintiff in the action ; and if the present appli- 
cant was aggrieved by that final order amounting to a judg- 
ment, he had at once the right to appeal ; but it was his 
statutory duty, as prescribed by Article 934 of The Court of 
Appeal Ordinance, within eight days from the rendering of the 
judgment, not only to give notice of appeal to the petitioner, 
Joseph LeGrand, and to apprise him at the same time of the 
names of his sureties, but he was also required actually to 
enter into bond for the due prosecutiop of the appeal. Fur- 
ther, Article 946 prescribes that the appellant shall within 15 
days after giving security for the prosecution of his appeal, 
file a petition at the registrar's office setting out the case in- 
appeal. The applicant did not appeal at all, or conform in any 
way to the Articles we have just cited. He formally applied 
to the judge for leave to appeal, which was refused, on the 
ground of irregularity. On this state of the facts of the case 
the applicant now applies to this court to give him leave to 
appeal from the aforesaid final order or judgment of the chief 
justice of this colony. The only points we have to consider, at 
the present moment, are those we have briefly indicated ; and 
we find in them none of those special grounds under which, 
by Article 958, this court might permit an appeal after the 
expiration of the delays prescribed by the Ordinance for giving 
notice of appeal, giving security and filing the petition to |,the 
Windward Court of Appeal. Besides which Article 958 goes 
on to say that no application to the court shall stay the execu- 
tion of the judgment appealed from, unless the judge of the 
Royal Court so directs ; and, as we have already stated, the 
order for the re-sale was made, and the property was actually 
sold a long time ago. We refuse the leave to appeal asked for. 
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VINCENT Respondent. 

Ea&etnent — Right of way by necessity — Right of ivay by implied 
grant. 

Reeves, 0. .J. Barbados, and Child, C. J. St. Lucia. 

This is an appeal from a judgment of the chief .iustiee of 
Grenada in which he decided in favour of the defendant, the 
present respondent. 

The action from which the appeal arises was begun on the 
28th of March, 1900, in the Supreme Court of Grenada, in its 
nummary jurisdiction, between the appellant, then plaintiff, 
and the respondent, then defendant ; and the plaintiff claimed 
£50 damages against the defendant for entering on the 
plaintiff's land on the 5th of March, 190O, and going along 
a private path belonging to the plaintiff. 

At the trial the defence set up was right of way, and the 
acts complained of were proved by the plaintiff, and admitted 
by the defendant. 

It appears that the path about which this litigation arose 
ran along the crest of a ridge, which projected at right angles 
from the Taileries high road in an easterly direction, and this 
ridge ended where it sloped down to a swamp called the Digue, 
which had been, when the property was planted in sugar canes, 
a pond formed by a dam, from which water ran to supply the 
mill. The ridge once was part of Ladigue estate, and had been 
sold out in sinall lots to different persons since the year 1879. 

Of these lots that next the Tuileries road was owned by a 
man named Edmund. Then going eastward came the plaintiff's 
lot, which he bought in 1879 from one Francis; and then going 
further east came another piece acquired by the plaintiff. The 
deed of conveyance of the lot bought in 1879 was put in and 
iised in evidence, but there was no deed produced which had 
reference to the second lot. 

After this, going east again, came a lot formerly belonging 
to Nelly Broton. then another lot owned by the plaintiff, then a 
lot owned by the plaintiff" at the time of bringing the action, 
and, lastly, a lot purchased by the defendant in 1882 from 
the owners of Ladigue. 

Thus it will be seen that the plaintiff' and the defendant 
purchased, or acquired at different times, variotts lots of land, 
bvit the only conveyances put in evidence were that of 1879 in 
favour of the plaintiff", and that of 1882 in favour of the 
defendant. 



COURT OF APPEAL. 



265 



The path on which the alleged trespass was committed 
was ail old one, and was nsed by the owners of Ladigue estate 
before it was dismembered ; but it had not been used by the 
defendant for 5 yeais before the action was brought. 

The question, then, which was before the supreme court of 
Grenada was whether, on the interpretation of the deeds of 
coQveyance of 1879 and 1882, and the other evidence adduced, 
the defendant had a right of way over the plaintiff's land, and 
could legally use the road in question ; and the learned chief 
justice after hearing the evidence and arguments on both sides, 
decided in favour of the defendant, and gave judgment accord- 
ingly ; and from that judgment the present appeal is brought. 

It is to be noted that the arguments in the lower court 
differed materially from those put before us ia the court of 
appeal. In the lower court, at the beginning of his case, the 
defendant claimed a right of way over the path for three 
reasons: first, because it had been given to the defendant; 
second, because there was a public right of way over that strip 
of land of the plaintiff's where he had his house ; and third, by 
necessity. But in summing up his arguments his counsel 
abandoned the first two reasons, and relied solely on right of 
way by necessity. 

The learned chief justice, however, decided that this was 
not a ease of right of way by necessity, but that there was, on 
the true interpretation of the deed, an implied grant to the 
defendant of a right of way over the path in question as an 
apparent and continuous easement ; and he laid it down that 
the case should be decided upon the principle set forth and 
acted upon in the case of Broun v. Alabaster, L. R. 37 Ch 
D. 490. 

The case, as presented to us by the learned counsel for the 
respondent, the defendant in the lower court, who supported 
the finding of the learned chief justice, was not founded on the 
case of Broivn v. Alabaster . 

That decision, he argued, was not in point, but his conten- 
tion was that we must follow the ruling in Thomas v. Otven, 
L. R. 20 Q. B. D. 225. 

On the other hand, the learned counsel for the appellant 
quoted to the court a great number of authorities, all tending 
to show that a grant or reservation cannot be implied, but 
that it is the duty of the grantor to reserve an easement in 
express terms ; and he also went on to urge that, even if, for 
the sake of argument, Oicen and Thomas could apply, and 
a grant or reservation could be implied, yet that the onus of 
proof was on the respondent to show how the grant or reserva- 
tion was implied, and how the right of way arose. This was 
not done, and therefore, contended the learned counsel for the 
appellant, the case for the respondent must fail. 

In our opinion the law bearing upon the question before 
the court was settled by the case of Wheeldon v. Burrowes^ 
L. R, 12 Ch. D. 31. This case has never been over-ruled, but 
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MCAULAY has been followed and confirmed by many other decisions, the 
V. last of which quoted to us was delivered by the court of appeal 

VINCENT, in 1897. 

In the case of Wheeldon v. Burrowes the servient tenement 
was the first eonveyed, and Lord Justice Thesiger, in delivering 
judgment, said : "It is the duty of the grantor to reserve 
expressly in the grant, and a grant cannot be implied." And 
again : " No easement will be implied except those of necessity." 

In the case now before us the chief justice found that this 
was not easement of necessity, and the learned counsel for the 
respondent acquiesced in that view. It is quite clear to us 
that the right of way in question cannot now be regarded as 
an easement of necessity, whatever it may have been 21 or 22 
years ago, when the pond, which is now a swamp, existed as 
a pond, and barred the power of ingress or egress in that 
direction. Holmes v. Goring, 2 Bingham 76. In Broomfield 
V. Williams decided by the court of appeal in 1897, and report- 
ed in L. R. (1897) 1 Ch. p. 602, Lord Justice Rigby says : " There 
can be no reservation in favour of the grantor except it be 
expressed and it must be expressed in clear unambiguous 
language." 

Thomas v. Owen, relied on by counsel for the respondent, 
we hold cannot help his ease, as it is not applicable kj the 
matter now before us, for in Thomas v. Owen the lessor of the 
servient tenement, a farm demised to the defendant, was the 
owner, but not in possession, of the dominant tenement at the 
date of the demise of the defendant's farm ; while in the ca se 
now before us the owner was in possession of the dominant 
tenement, viz., respondent's lot of land, at the date of the 
conveyance of the servient tenement to the appellant. 

Considering, therefore, the decided cases that have been 
quoted to us, and the arguments of counsel for the appellant and 
the respondent, our opinion is that the learned chief justice of 
Grenada's judgment is wrong since he based it on Brown 
t). Alabaster, a case which we do not think applies to the present 
proceedings. We also think, for reasons already given, that 
Owen V. Thomas is not in point, and we feel that there is no 
course left but to reverse the decision of the lower court, allow 
this appeal, and give judgment for the appellant with costs. 

Case to go back to chief justice for assessment of damages. 



Walker, C. J., St. Vincent. I am of the same opinion. 

In this case the facts have been so sufficiently brought out 
in the judgment just rendered that I need not refer to them. 
The question is whether the respondent has the right of way 
which he claims. 

Upon the matter coming before the learned judge of the 
court below, he decided it upon the principle enunciated in 
Brotvn v. Alabaster, L. R., 37 Ch. D., 490, and held that the 
evidence adduced at the trial proved that there wag at the 
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locus in quo a particular formed way, and that the right to use mcaulay 
such way, as it was used by the occupier of tlie land granted v. 

to the respondent at the time of the grant, passed by implied vincbnt. 
grant. 

In that ease an owner of three houses in a row, along the 
back of which there was a defined private road forming a com- 
munication from another road to the two farthest of the three 
houses, clearly formed for the use of the occupiers of those two 
houses only, sold the two farthest houses to the defendant 
with " the rights, easements and appurtenances thereto belong- 
ing," and afterwards assigned the remaining house, (including 
the part of the private road at the back of such hoxise), to the 
plaintiff. It was held that in the assignment to the defendant 
there was an implied grant of a right of way over the private 
road at the back of the house thereby assigned, as a continuous 
and apparent easement existing at the date of the assignment. 
I entirely agree with this view. 

There a way in a particular defined route, which is not 
a way of necessity, passed by implied grant by the owner, who 
had unity of possession both of the land granted and of the 
adjoining land over which that particular way passed. That 
ease is an illustration of the first of the two rules laid down by 
the court of appeal in England in Wheeldon v. JBurroives 48 
L. J., Oh. 853 ; L. R., 12 Oh. D., 31, as governing eases of the 
kind, to which I shall refer before I close my observations upon 
this appeal. But the facts of the case before us are not similar 
to those upon which judgment was passed in Brown v. Alabas- 
ter. In the present case the land over Avhich the right of way 
is claimed was conveyed by the owner during the unity of 
possession, whereas in Brown and Alabaster the servient 
tenement was assigned after the severance of the tenement. 
The fact of the alleged servient tenement having been first 
granted, has, in my opinion, an important bearing upon the 
issue, and makes a material difference in the rights which 
remain to the grantor, and any person claiming under him, 
over the land granted. In the before mentioned case of Wheel- 
don V. Burrows, a broad distinction, which has been recognised 
as far as I know ever since, was drawn between the implied 
grant of an easement and the reservation of an easement : the 
distinction, as stated in the language of Lord Justice Thbsigbr, 
is this : " that in the case of a grant you may imply a grant of 
continuous and apparent easements, or such easements as are 
necessary to the reasonable enjoyment of the property convey- 
ed, and have in fact been enjoyed during the unity of owner- 
ship ; but that, with the exception of easements of necessity, 
you 'cannot imply a similar reservation in favour of the 
grantor " Both of these rules are founded upon the maxim 
which is as well established by authority as it is consonant to 
reason and common sense that a grantor shall not derogate 
from his grant. And the same view was maintained in the 
recent case of Taivs v. Knoivles, L. R. (1891) 2 Q. B. 564. 
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MCAULAY And it, therefore, appears to me to be clear that the rights 

V. of the respondents over the land comprised in the conveyance 

VINCENT, to the appellant, must, in the first place, depend upon the 
rights which passed to the owner of the dissevered estate, 
construed by the light of the then surrounding ciccumstances. 
At the date of such grant the material facts stood thus : that 
the lot of land subsequently assigned to the respondent was 
a landlocked tenement ; that the sole means of access thereto 
was by the path in dispute, which ran along the top of a ridge, 
and over the land granted to the appellant ; and that the 
grantor did not expressly reserve in such a grant a right of 
way over the land thereby granted. It seems to me that upon 
these facts the case before us is within the exception to the 
second of the before recited rules, and, consequently, that the 
sole right reserved by implication out of such grant is a right 
of way of necessity over the land comprised therein ; and that 
this way of necessity passed by the conveyance to the 
respondent. 

In the next place, it is to be observed that a way of 
necessity is commensurate ouly with the existence of such 
necessity, so that when the necessity ceases the right of way 
also ceases. According to the case sent up the respondent, by 
a subsequent purchase, is enabled to reach his land without 
touching the land of the appellant, so that the necessity of 
going thereon having ceased, the right founded upon such 
necessity ceases also. (Holmes i\ Goring, 2 Bing. 76.) 

One word as to the case of Thomas v. Owen, L. R., 20 
Q. B. D., 225 relied on by the respondent's counsel. In that 
case it was decided that the lease to the defendant did not 
amount to a demise of the soil of an ancient lane, included in 
the admeasurement of the defendant's farm, free from the plain- 
tiff's right of way, inasmuch as the lessor, not being in possession 
at the date of the lease, covild not make such a demise without 
derogating from the grant to the plaintiff under which his then 
existing tenancy was constituted : that there was an implied 
reservation of the right of way out of the defendant's lease. 
The learned judge who delivered the judgment of the court of 
appeal said that it would have been a derogation of the lessor's 
previous grant of the right of way to that tenant if he had 
made the lease to the servient owner without reserving the 
right ; but he also said that it was not necessary to consider 
how the matter would have stood if the lessor had himself 
been in possession of the dominant estate at the date of the 
lease to the defendant, — intimating that it might have been 
different in that case. But, apart from the dissimilarity of the 
facts in Thomas v. Owen and the case in discussion, it had been 
questioned whether that case was well decided. Mr. Goddard 
in his well-known work on easements remarks that, " in this 
case the point seems to have been overlooked, that as the 
plaintiff at the time of the grant of the defendant's lease was 
merely a yearly tenant not holding under any deed, his user of 
the way could only have been a mere licence, not an easement, 
and therefore revocable, and that, consequently, when the 
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lease of the servient tenement was granted to the defendant MCADLAY 
in 1873, without any reservation of the right of way, tliat v. 

must have operated as a revocation of the licence to the Vincent. 
plaintiff, and thus that no right was really reserved, and no 
reservation should have been implied, and that no grant of the 
right to the plaintiff could be implied in 1878." 

Howsoever that may be, it is to be noted that the facts of 
the case before us differ from those of that case in this material 
particular, namely, that in this case the owner of the dissevered 
estate was in possession of the dominant tenement at the time 
of severance, whereas in that case he was not. 

My conclusion upon the whole case is that the judgment 
under appeal ought to be reversed, and the respondent should 
pay the costs of this appeal. 

Case to go back to judge for assessment of damages. 
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MICHEL 



Respondent. 



Pleading -Joinder of claims for trespasn and rebovery of lands- 
Power of Court of Appeal to entertain an appeal on a quention 
of fact determined by a judge sitting without a jury— Reduc- 
tion of damages afisessed by the lower Court. 

The Court (Reeves, 0. J., Barbados, Child, C. J., St, Lucia, 
and Walker, C. J. St. Vincent) delivered the following 
judgment: — 

This is an appeal from the verdict and judgment of the 
chief justice of this colony, presiding without a jury in the 
supreme court at the trial of an action brought by the 
respondent against the appellant. The trial proceeded, and, in 
the result, the learned judge found a verdict for the respondent 
with £60 damages and costs ; and granted an injunction against 
cutting down trees, and further trespassing. The appellant 
appealed from the verdict and judgment, and submits to this 
court that the said verdict and judgment should be set aside, 
and judgment entered thereon for appellant, or a new trial 
had between the parties, on the ground principally that 
trespass would not lie as appellant was in possession of the 
land in question, and further that the respondent had joined 
a count for recovery of land with a count for trespass. The 
leading facts and circumstances of the case as they are gather- 
ed from the pleadings, the evidence, parol and documentary, 
adduced at the trial, together with the points made by the 
respective counsel, and the judgment of the learned judge, 
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WILLIAMS briefly put, may be stated as follow : — The appellant, David 
V. Williams, defendant in the court below, and the respondent, 

MICHEL. Isadore Michel, the plaintiff, are the adjacent owners, in fee 
simple, of certain lands situate in the parish of Saint David, 
the entire lands forming originally a plantation or place 
known by the name of the Requiem. The respondent's 
conveyance from the vendor Payne is dated December 15th 
1888, whilst the conveyance to the appellant from one de'Gale 
and others is dated 3rd. April 1890. The respondent's acreage 
is 350 ; and the acreage of the appellant, as set out in the 
conveyance to him, is all that is contained in the residue of 
the Requeim estate, and is assumed to be some 525 acres. 

On the 18th April 1898 the suit w^as commenced in the 
supreme court by the respondent against the appellant by writ 
of summons. On the writ was endorsed the following : — The 
plaintiff claims (i) £100 for the trespass to his lands, (2) 
recovery of land wrongfully obtained by him (meaning the 
appellant), (3) an account of moneys received by the defendant 
from persons to whom he wrongfully rented lands the property 
of the plaintiff, (4) such further or other relief as to this 
honourable court may seem fit. 

The respondent delivered in due course his statement of 
claim in the words following : — " The plaintiff and defendant 
are landowners residing in the parish of Saint David. By an 
indenture dated the loth day of December 1888, made between 
John Parrel Lavington Payne of the one part, and the plaintiff 
of the other part, the labter became by purchase the owner in 
fee simple of 350 acres of land, situate in Saint David's in the 
Island of Grenada, the boundaries of which were settled by 
agreement between the plaintiff and the said John Parrel 
Lavington Payne before the execution of the said Indenture, 
and are described in general terms therein. The plaintiff duly 
took possession of the land conveyed to him as aforesaid, 
including the portion of laud hereinafter mentioned. Subse- 
quent to the plaintiff' taking possession as aforesaid the defend- 
ant bought certain lands in boundary with those bought by 
and in the possession of the plaintiff'. On or about March 1895, 
the defendant by himself and his agents wrongfully trespassed 
upon a portion of the plaintiff''s said lands. The portion of 
land so trespassed upon is part of the north eastern portion, 
and is near to the bay known as Poidailier (some times as 
Grand Anse). Since March 1895 the defendant has continuous- 
ly up till the present time persisted in trespassing as aforesaid 
on this portion of the plaintiff's lands. The portion of land so 
trespassed upon is nearly 40 acres in extent. The plaintiff has 
frequently endeavoured to prevent the trespass as aforesaid. 
The defendant wrongfully claims that he is entitled to the 
portion aforesaid, and he has by himself, his agents, and by 
persons to whom he has purported to I'ent land actually taken 
possession of this portion of the plaintiff's land, and refuses to 
quit the same. The plaintiff has been prevented by the 
defendant from occupying the portion of land aforesaid, and 
cannot occupy or obtain possession thereof without committing 
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a breach of the peace." There are other allegations in the 
statement of claim which we need not set out, as they a.re only- 
matter of aggravation. The plaintiff goes on to claim £100 
damages ; a declaration that the plaintiff is entitled to the 
lands held by the defendant ; and an injunction preventing the 
defendant committing similar trespasses in the future. 

We may remark at this point that since the Sujjreme 
Judicature Act, which Act has been substantially re-enacted by 
Ordinance in this colony, it has been, it appears, distinctly held 
that in his statement of claim the plaintiff must state the facts 
which are material, so that the defendant may go to trial 
knowing what the issue really is he has to meet, and what is 
the question between him and the plaintiff ; and in order also 
that the real question between the parties may not fail at the 
trial to be decided in consequence of insufficient allegations 
by the plaintiff'. Because it is the policy of the Jndicator Acts 
that, when parties come before the court all matters in 
controversy between them may be completely settled and 
finally determined so as to avoid multiplicity of suits. 

If the statement of claim contains allegations which would 
be embarrassing to the defendant at the trial, whether from 
misjoinder of causes of action, or otherwise, the defendant is 
expected, within reasonable time, to apply to the judge to 
strike out the embarrassing allegation, or to require the 
plaintiff to amend his statement of claim. In the present case, 
the allegations set out in the statement of claim could leave 
no doubt as to the matters in controversy between the parties. 
The defendant does not appear to have taken any proceedings 
at all before the issue was made up, so to speak, implying 
that he would be in any way embarrassed at the trial by what 
was contained in the statement of claim. The defendant in 
due course delivered his statement of defence in the words 
following : The defendant admits the statements contained in 
paragraph (1) of statement of claim. (2) The defendant denies 
the several acts of trespass complained of by the plaintiff. 
(3) The defendant says that at the time of the alleged trespass 
the land was the freehold of the defendant. Now we take it 
that the issues raised by these pleas are clear and precise. In 
the first place, they put the plaintiff to show that, at the time 
of the alleged tresjiass, the locus in quo was in possession, 
actual or constructive, of the respondent, plaintiff in the court 
below. Butcher v Butcher, 1 B&C S'JU ; Topham v Dent, 6 Bing 
515. The third plea of liberum tenementuni admits the posses- 
sion of the plaintiff ; but asserts a title to the freehold and a right 
of possession in the defendant. .By this plea the defendant 
undertook to show title in himself and right to possession. So 
that the real points in the case were (1) whether at the time of 
the alleged trespass the respondent was in possession of the 
land in question, actual or constructive, and whether the 
appellant did commit a trespass in fact. (2) Supposing that 
issue proved, whether the land was the freehold of the appel- 
lant, and whether he was entitled to the immediate possession. 
And at this point we ought fco notice that, after the appellant 
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WILLIAMS had filed his pleas, the respondent administered to him certain 
V. interrogatories as it seems to vis most jjertinent to the 

MICHEL, isiues raised by the pleadings. No. 1 was this— When did you 
acquire the freehold of the land upon which the plaintiff 
alleges you have trespassed ? Did you acquire it by 
grant, inheritance, or conveyance? The appellant replied 
that he acquired the freehold of the land by grant in 
1890, and he added that the grant under which he held was 
evidenced by a conveyance to him from John Farrel Laving- 
ton Payne, Thomas H. JDeGale, and James D. Glean, which was 
dated 3rd April 1890. And the appellant in answer to another 
interrogatory says that " The boundaries of the land are not to 
my knowledge defined in any document." But he goes on to 
say, in reply to the 4th interrogatory of the respondent, " That 
the boundary was settled in the year 1890 by John Baptiste 
acting on behalf of the plaintiff and myself. The said bound- 
ary line begins at the south western point of the lands held by 
John Noel, and proceeds in a straight line thence to the Lilette 
Road, and follows the Lilette Road to the sea," The respon- 
dent further asked him by way of interrogatory — (5) " When 
and in what manner did you take possession of the whole of 
the land upon which the plaintiff alleges that you have tres- 
passed, and the freehold which, as you state, is vested in you ?" 
In reply appellant states : " I took possession of the land in 
April 1890." 

The cause came on for trial in due course before the chief 
justice, as we have already said, without a jury. The respon- 
dent was examined, and deposed that he purchased from Payne, 
and that the conveyance was dated 15 December 1888. The 
conveyance was put in, and it purports to convey to the 
respondent in fee simple " All that lot, piece, or parcel of land, 
part of Requiem estate, situate in the parish of Saint David in 
the island of Grenada, containing 350 acres and not more, and 
abutted and bounded on the north west by the public road 
leading to Saint David's court house and other lands of the 
said Requiem, estate sold out to small holders ; on the south 
west by lands of Sagesse plantation and other lands sold to 
small holders ; on the south east by the sea shore and other 
lands of the said Requiem estate, and on the east and north east 
by the remaining portion of the said Requiem estate, that is to 
say, on the said north east partly by lands of Bellevue estate and 
the old estate cart road going in a north easterly direction 
towards a bay called 'Grand Anse, or Poulaillier, and as 
delineated on a plan and survey made by Mr. Keriiahan a land 
surveyor, together with," &e. -fee, &c.. And the plaintiff went 
on to say that the survey having been made by Kernahan, and 
Payne himself having pointed out the boundaries, he took 
possession and exercised acts of ownership over the entire 
lands, including the portion alleged to have been trespassed 
upon by appellant, up to the year 1895. Witnesses were called 
by respondent, and notably a witness by the name of Hancock, 
who described himself as having been overseer of Requiem 
estate since 1868. He deposed that in 1888 he was in negotia- 
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tion for the purchase of the estate, exchisive of the portion 
that the respondent had bought. He deposed that Kernahan's 
plan was put before him showing respondent's acreage to be 
350. And he further deposed that respondent was in possession 
of the entire lands up to 1890-1. Other witnesses confirm 
respondent's evidence as to his having been in actual possession 
to 1895, tlie date of the alleged trespass. The learned Judge, 
who had the witnesses before him and took their evidence, 
sums up the value of that evidence in the following manner : — 
" It is clear on the evidence that up to 1895 the plaintiff ex- 
ercised acts of ownership thereon ; e.g., letting out portions to 
tenants, feeding goats, cutting wood, growing guinea grass, 
giving permission to cross, putting up notices, etc. It is also 
clear that from 1890, the date of defendant's conveyance, 
up to 1895 the defendant did not exercise acts of ownership 
there, he himself accounting for not letting during that 
period by saying he did not get anybody asking him to, 
and that the land Avas at a distance from his building. 
Since 1895 the defendant however has assumed to let 
portions of the land ; has cut down trees for shipbuilding, all 
which are the acts of trespass, while the plaintiff has also 
endeavoured to put the land to use either by letting or 
selling it. In the plaintiff's words the defendant " has had 
during this time forced possession of the land by his agents, 
and has been struggling with him on these lands from March 
1895, not before." 

In the ease oiJoiies v. Hough, L.R.,5. Ex. D. 115, the question 
before the court was on a motion for a new trial, and the point 
arose whether the court had power to grant a new trial upon 
the facts adduced at the trial, wliich facts were for the .judge 
sitting as he had done as judge and jury. Bramwell, L. J., on 
that occasion said, amongst other things : " First I desire to 
say a few words as to our jurisdiction. If, upon the materials 
before the learned judge, he has, in giving judgment, come to 
an erroneous conclusion upon certain questions of fact, and we 
see that the conclusions are erroneous, we must come to 
a different conclusion and act upon the conclusion that we 
come to. and not accept his finding. I have not the slightest 
doubt such is our power and duty. A great difference exists 
between a finding by the judge and a finding by the jury. 
Where the jury find the facts, the court cannot be substituted 
for them, because the parties have agreed that the facts shall 
be decided by a jury; but where the judge find the facts 
there the Court of Appeal has the same jurisdiction that he 
has, and can find the facts whichever way they like," The 
doctrine thus laid down by L. J. Bramwell applies to the 
present case; and if the facts proved at the trial, and the law 
arising out of those facts warrant us in so doing, we should 
hold that this court has power to enter judgment for the 
appellant, or, in the alternative, to order a new trial, as we 
are asked to do by appellant's counsel. But we confess that, 
in our opinion, the facts and the legitimate inferences from 
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WILLIAMS those facts, as well as the law applicable to the case, are with 

V. the respondent. 

MICHEL. Tj^Q appellant's ease at the trial was substantially this, 

according to his evidence and that of the witnesses produced 
in support of that case. The appellant contracted with his 
vendors de Gale and others for the purchase of the residue of 
the Requiem estate. The deed of conveyance was dated 
April 1800, and the appellant took possession on the 3rd April. 
He deposed that it was understood between himself and his 
vendors that a plan prepared by a surveyor called Kernahan, 
when the respondent was in treaty for the purchase of 350 
acres of land, shewed that the land actually comprised 37.5 
acres, and he understood that the respondent would give up 
the 25 ao-es to him. Appellant further stated that, in pur- 
suance of this understanding, he called upon the respondent in 
the year 1890 or '91 ; explained to him all that had jjassed 
respecting the 25 acres of land ; that respondent admitted all 
that he alleged, and that the respondent commissioned a person 
called John Baptiste to go and poii}t out wiiat was his proper 
boundary, upon the assumption that he was entitled, under his 
conveyance, to only 350 acres ; and that Baptiste was to put 
him in possession in his (the respondent's) name of the surjplus 
25 acres. He went on to say that Baptiste alone went with 
him and pointed out the proper boundaries of respondent's 
land ; that he took possession of the surplus outside the boun- 
dary pointed out by Baptiste, which he said is the land now 
in dispute. The appellant in cross-examination admitted that 
he did not let any portion of the land between 1890 and '95, 
because he said nobody applied to him until the end of 
1895 or thereabouts. And he accounted for not otherwise 
utilising the land in any way, during the same period, by 
adding that it was situated two miles from his residence. 
Kernahan's plan when he made the survey in 1888 of the land re- 
spondent had agreed to purchase from Payne, was not forth- 
coming at the trial. A surveyor by the name of Remoick was, 
it appears, employed in 1896 by respondent to make a survey 
of his land for reasons which we need not here go into, and 
respondent said that he had delivered the plan to Remoick, 
and had not got it back. We need not jjursue this point 
further than to add that Remoick was called as a witness at the 
trial, and he deposed that Kernahan's plan did show 375 
acres. Respondent had sworn that the plan showed only 350 
acres, and upon this point he was distinctly corroborated, as 
we have already said, by the witness Hancock, and also a person 
named Leed, apparently two respectable and intelligent men — 
the former having had occasion, we may repeat, to see the plan 
in 1888, when he was negotiating for the purchase of the 
Requiem estate, exclusive of the portion jDurchased by respon- 
dent. Some of the witnesses called by the appellant distinctly 
corroborated Rentvick with regard to the 375 acres disclosed by 
Kernahan's plan as alleged. And Baptiste as distinctly 
corroborated appellant with regard to his having been author- 
ised by respondent to point out his boundaries, whilst other 
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witnesses deposed that tlie respondent liad often told them 
that he had delivered up to appellant the surplus 25 acres of 
land. But ia this connection, it is a noticeable fact that letters 
were pixt in at the trial, written by the appellant to the 
respondent, shoAving that up to March 24, 1898, the appellant 
was calling upon the respondent to go and define the boun- 
daries of his land with the object of putting him (the appellant)' 
in possession of the 25 acres which he alleged respondent had 
in possession in excess of the quantity he had purchased. 

Apart from the contradictory evidence as to whether 
Kernahan's plan disclosed 850 or 375 acres, it seems clear upon 
the evideuce'that the respondent from the year 1888, when he 
purchased from Payne, up to 1895, was in the actual possession 
of the land in dispute. But even supposing it was true that 
the respondent authorised Baptiste to go and point out the 
boundary of his land upon the assumption that he was in 
possession of 375 acres, and that Baptiste, as the authorised 
agent or respondent, did point out the boundaries, and by 
inference authorised the appellant to occupy the 25 acres of 
land, it was at most but a parol license to occupy, which 
manifestly Avas subsequently revoked by the respondent, cer- 
tainly in 1805, when he must be held in law to have re-entered, 
for it appears he put up notices forbidding trespassers, and 
otherwise asserted his right to the possession of the land. In 
the case of Rex v. Horndon-on-the-Hill, ^ M & S., 565, Lord 
Bllenborough said : — " A license is not a grant, and may be 
recalled immediately ; and so might this license the day after 
it was granted." And in the case of Wood v. Leadbetter, IS 
M. & W. 838, where on an argument on a rule for a new trial, 
the point was most fully considered, Alderson B., in deliver- 
ing the considered judgment of the court, at the outset of that 
judgment, said — " That no incorporeal inheritance affecting land 
can either be created or transferred otherwise than by deed, is 
a proposition so well established that it would be mere pedan- 
try to cite authorities in its support. All such inheritances 
are said emphatically to lie in grant and not in livery, and to 
pass by mere delivering of the deed. In all the authorities and 
text-books on the subject a deed is always stated or assumed 
to be indispensably requisite." 

Reading the writ of summons and the statement of claim 
together, at the close of the plaintiff's case Mr. Comissiong, his 
counsel, submitted that the respondent could not join a count 
in trespass with one for the recovery of land, and therefore 
the plaintiff, respondent in this court, should be non-suited ; 
and the learned counsel in this court very forcibly insisted 
upon that point, maintaining that the alleged misjoinder was 
fatal to the action. In support of his contention he cited and 
relied upon section 83 of the Civil Procedure Ordinance, which 
he contended must be read alone, and not in connection with 
sections 85 and 86. Now, section 83 says, " ^fo cause of action 
shall, unless by leave of the court, be joined with an action for 
the recovery of land," &c., &c. This section is substantially the 
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WILLIAMS same as Order 18, Rule 2, in connection with the English 
1'. Supreme Court Procedure Act. It is very clear to us that 

MICHEL, section 83 of the local Ordinance contemplates the joinder of 
any causes of action which the court might think can be 
conveniently disposed of in one action — reading section 83 with 
85. If this were not so the learned counsel's contention would 
be well founded. But not alone do we think that the two 
counts might well be joined, but we also think that if they are 
joined without leave of the judge, the defendant, if he was 
advised that he would be embarrassed at the trial by the 
joinder, ought, within a reasonable time, to have applied to the 
court to strike out one of the counts. Section 86 manifestly 
provides that the application should be made before the action 
comes on for trial. That section says :— " If on the hearing of 
the application it appears to the court that the causes of 
action are such as cannot all be conveniently disposed of in one 
action, the court may order any of such cases of action to be 
excluded." In this case no objection was taken by the defen- 
dant on the issue of the writ, nor upon the filing of the 
statement of claim. The defendant simply put in his statement 
of defence, and it was distinctly too late to raise the point at 
all at the trial. In England the application for leave to join 
different causes of action should be obtained before the writ is 
issued ; and, as we have said, if there is a joinder without leave, 
application should be made by defendant to strike out one or 
more of the causes of action within reasonable time. In the 
case of Alulvkern v. Doerhs, .53, L. J. Q. B. 526, it was held on 
appeal from chambers that the appearance to the writ was 
a fresh step, and it was then too late to apply to a judge to 
strike out one of the causes of action. This ruling is seemingly 
in conflict with Smiirthwaite v. Hannay, (1894) A. C. 494, and 
other cases i but it Avas held in Re Derbon, 36 W. R. 667, that 
the objection to misjoinder of counts must be taken at the 
earliest possible opportunity. The Annual Practice 1898, p. 4-SO, 
It could scarcely be contended, apart from section 86 of the 
local Ordinance, that tiie objection in the present case was 
taken at the earliest possible opportunity. 

The only remaining point to be noticed, as it occurs to us, 
is the contention of the appellant's counsel that the learned 
judge at the trial had not enough before him in the way of 
detailed evidence to warrant him in assessing the damages at 
£60. The attorney-general, counsel for respondent, in reply to 
Mr. Comissiong on this point, argued that the respondent 
proved at the trial, besides that he had been prevented by the 
appellant from occupying and utilising the land, that the 
appellant had, in addition, cut down large trees, which had 
a special value for purposes of shade, and for wind-breaks, 
that by the occupation of the land respondent was prevented 
from protecting some seventy goats which had strayed away. 
The attorney general further impressed on us that the appel- 
lant's counsel did not at the trial cross-examine the respondent 
on these several points, wherefore the learned judge was 
justified in finding the damages. Upon the arguments of the 
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attorney general, it seems to us to follow as a matter of course Williams 
that the judge should have awarded the respondent all the v. 

damages he claimed ; and we confess that it is very far indeed wichkl. 
from being clear to us upon what grounds he assessed the 
damages at £60 instead of ^100, -wliich the respondent had 
claimed. In our view the respondent as plaintiff had to make 
out his entire case, and he was required, wich regard to the 
special damages claimed, to adduce such evidence as would 
ordinarily enable a jury to assess the damages to which he 
was entitled. The respondent in the court below did not put 
forward such evidence, and we hold that, as the case stands, 
tie is entitled only to nominal damages. Considering everything, 
we confirm the judgment of the court below, except with 
regard to the damages awarded by the learned judge ; and 
with respect to them, we order that judgment be entered for 
the respondent for forty shillings. We make no order with 
regard to the costs in this appeal. 
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EDMUNDS 



Appellant. 



GIRARD 



Respondent. 



Appellant not appearing, appeal dismissed with costs. 

This appeal was called whereupon Mr. Degaeon rose and 
stated that he appeared for the appellant, but that his client 
had instructed him that morning only to argue the appeal, and 
applied for an adjournment until the following morning. 

Mr. Girard appeared in person, and stated that he with- 
drew his cross-appeal. 

The court unanimously held that the appeal must go on, 
and at once. 

Mr. Degazon then withdrew from the case. 

The appellant Edmunds was duly called and not having 
appeared, the Court (Greaves, C.J. Barbados, Tarring, C.J. 
Grenada, Walker, C.J. St. Lucia, Sheriff, Acting C.J. St. 
Vincent) dismissed the appeal with costs of this court. No 
costs were allowed on the cross-appeal, as it had been with- 
drawn. 
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TEETZEL Appellant. 

PETER Respondent. 

Medical Practitioners Ordinance, 1885. Section 13— Held by the 
Court of A ppealthat a dentist was not a physician or surgeon 
within the meaning of that S'ction. and that therefore it teas 
not necessnrii that he should prove that he was registered 
imder the Ordinarice in order to maintain an action for ivork 
done as a cBentist. 

Greaves, O.J. Barbados. — The appellant, who is a surgeon- 
dentist, sued the respondent in the Royal Court of this colony 
for the sum of £50 4. 0. for work done as a dentist for the 
respondent, antl, at his request, for certain members of the 
family. At the trial objection Avas taken, at the close of the 
plaintiff's (appellant's) case, that he had failed to prove that he 
was registered under the Medical Practitioners Ordinance, 1885 
(Ordinance No. 77, Revised Edition), and that therefore the 
action could not be maintained. The court upheld that objec- 
tion, and gave judgment for the respondent, with costs, where- 
upon the appellant appealed to this court. 

Section 13 of the Ordinance provides that " no person shall 
be entitled to recover' any charge in any court of justice for 
any medical or surgical advice or attendance, or for the per- 
formance of any operation, or for any medicine which he ha? 
prescribed, unless he proves upon the trial that he is registered 
under the Ordinance." The appellant did not prove at the 
trial that he was so registered ; but he claimed that the services 
rendered by him as a dentist did not fall within those referred 
to in the section quoted. I propose to examine the section in 
order to ascertain whether such services, or any of them, are 
covered by it. 

The judgment of the learned judge who tried the action 
does not set out, to any extent, the reasons on ■u'hieh it was 
based. I do not understand, however, that it was because the 
appellant proved that he was a. licentiate in surgeon-dentistry 
that judgment was given against him, and that, if he had 
described himself simply ai? a dentist, the result would have 
been different. A surgeon-dentist is not, in my opinion, the 
same as a surgeon, and the appellant could not have been pre- 
cluded from suing merely because he described himself as a 
surgeon-dentist, and did not prove that he was registered under 
the Ordinance of 1885. The question was not what he called 
himself, but what he was. In Ladd. v. Gould (1860) 1, L. T. 
325, it appears that Gould was charged under section 40 of the 
Medical Act, 1858, which is similar to section 17 of the St. Lucia 
Ordinance, for taking and using the title of surgeon without 
legal qualification, he not being registered under the Act. It 
was proved that Gould described himself as a " surgeon and 
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mechanical dentist," and that lie was not registered under the 
Act. The magistrate was of opinion that Gould had used the 
words simply to shew wliat branches of dentistry he carried 
on, and not to represent himself as a sui'goon within the mean- 
ing of the Act, and dismissed the information. On appeal this 
decision was confirmed, Cockburn, C.J., said, " It is lilce the 
case of persons who call themselves surgeon-dentists, who are 
known generally not to be surgeons, although some of them are.' 
Cbompton J. said, " the respondent has called himself ' surgeon 
and mechanical dentist ' which means much the same as 
• surgeon-dentist.' " 

Do the appellant's charges include charges for medical 
advice or attendance, or for medicine prescribed by him ? I 
think not. Were any of such charges made in respect of 
surgical advice or attendance, or for the performance of any 
surgical operation ? I say '• Surgical operation," although the 
words of section 13 of the Ordinance are " for the performance 
of any operation," because in my opinion " any operation " 
means any "surgical operation." The tenor of the whole Act, and 
the provisions of section 18 in particular show this. The answer 
to this question depends upon the meaning which is to be 
assigned to the word " surgical," and involves an enquiry into 
the meaning of the words "surgeon" and "surgery." 

As the St. Lucia Ordinance is extensively based upon' the 
Imperial Medical Act, 1858, (21 & 22 V. c 90), and as section 
13 of the Ordinance is taken verbatim from section 32 of 
the Imperial Statute, with the exception that the words 
"and supplied" after "prescribed" ate omitted, an enquiry 
as to the meanius which has been assigned by Imperial Statutes 
to the words " surgeon" and " surgery" will be useful. The 
important Imperial Statutes are the following : — 

(1) 3 Hen. vlil. c. 11. By it provision is made that no one 
shall practise as a physician or surgeon until he has been 
examined and admitted by the Bishop of the Diocese assisted, 
in the ease of the examination of surgeons, by " expert persons 
in that faculty." In this Act reference is made to the " science 
and cunning of physic and surgery, to the perfect knowledge 
whereof be requisite both great learning and ripe experience," 
and also to " the great infamy of the faculty" which is caused 
by ignorant persons acting as physicians and surgeons. 

(2) 5 Hen. viii. c. 6. which exempts surgeons from watch 
and ward, carrying arms, and aerving on juries and inquests. 
The surgeons who petitioned for this statute are referred to 
therein as " the warden and fellowship of the craft and mystery 
of surgery." 

(8) 32 Hen. Viil. e. 42, Section 3 provides that in the city 
of London and suburbs, barbers should not " occupy any 
surgery, letting of blood, or any other thing belonging to 
surgery, drawing of teeth only except," and that no surgeon 
should exercise the occupation of a barber. 
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TEBTZBL (4) 18 Geo. II. c. 15 which, after citing previous legislation 

V. on the subject, makes the surgeons and barbers of London two 

PBTBR. separate aud distinct corporations. 

(5) The Medical Act, 1858, (21 & 22 V. c. 00) which provides 
that persons holding the qualifications mentioned in the 
schedule, (qualifications whicli are substantially those named 
in the St. Lucia Ordinance) should be entitled to be registered, 
and no one should recover any charge in a court of law foi- 
medical or surgical attendance unless he was registered. Section 
55 further provides that the Act " shall not extend, or be con- 
strued to extend to prejudice or in any way to affect the lawful 
oecupatiou, trade, or business of dentists." 

The Acts passed in the reign of Hen viii. establish, as I 
think, that a surgeon was a person distinct from and possess- 
ing far higher qualifications than a dentist, although the pulling 
of teeth formed a part of the operations usually performed by 
surgeons ; in other words, that a surgeon could act as a dentist, 
but that a dentist, in the absence of the requisite higher quail; 
ficatious, could not act as a surgeon. I cannot believe that the 
Parliament of Henry viii. would have described mere teeth 
pullers as a " faculty," and teeth pulling as a science which 
required great learning and ripe experience, and would have 
required that they should be examined by the bishop of the 
diocese. The Act of 32 Hen. viii. c. 42 by forbidding barbers 
" to occupy any surgery, letting of blood, or any other thing 
belonging to surgery, drawing of teeth only except" clearly 
shews that dentists were not regarded as surgeons. I am of 
opinion, therefore, that the statutes to which I have referred 
establish that a dentist, pure and simple, was not a surgeon, 
and that dentistry, although it is work belonging to surgery, 
yet does not per se constitute the operator a surgeon, and that 
none of the appellant's charges can properly be described as 
charges made for surgical advice or attendance, or for the 
peiformance of a stirgical operation. 

The case of Ladd v. Gould is also an authority for the pro- 
position that a dentist, even although he describes himself as 
a surgeon dentist, does not hold himself oiit to be a surgeon 
within the meaning of the Medical Act, 1858, or, therefore, 
within the meaning of the Saint Lucia Ordinance. 

No argument in favour of the respondent arises, in mj' 
opinion, from the fact that section 55 of the Medical Act, 1858, 
provides that that Act shall not extend, or be construed to 
extend to prejudice, or in any way to affect, the lawful occupa- 
tion, trade, or business of dentists. Previous statxites had 
established that a dentist was not a surgeon, and the provisions 
of section 55 were merely a reservation of existing rights, and 
inserted ex abundanti cauteld. It is well recognised that " in 
the construction of statutes you must not construe the words 
so as to take away rights whicli already existed before the 
statute was passed, unless you have plain words which indicate 
that such was the intention of the Legislature" Cr6 Cuno L.R. 
43 Ch. D. 17). I cannot find any such words in the Medical 
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Act, 1858. Again, the qualifications required of a person before teetzel 
Jie could register under the Medical Act, 1858, are those of a v. 

trained physician or surgeon. If section 55 had not been petek. 
inserted in the Medical Act, 1858, could it have been success- 
fully urged that the Imperial Parliament intended that a man 
should prove the possession of those qualifications, and register 
under the Act, before pursuing the occupation of drawing, 
scraping, filling, and making teeth, and that only a qualified 
physician or surgeon shovild act as a dentist ? I think not. 

As I have already stated, the Saint Lucia Ordinance is 
based on the Imperial Statute, and section 1.3 of the former is 
a reproduction of section 32 of the latter. The two statutes 
must therefore receive the same construction. I am of opinion, 
therefore, that the appellant's right of action is not barred by 
his having failed to prove that he was registered under the 
Ordinance, and that the judgment of the Royal Court must be 
reversed, and the ease remitted to be heard upon the merits. 

The respondent must pay the costs of this appeal, and also 
the costs of the Royal Court of all proceedings subsequent to 
the joinder of issue. 

Tabbing, O.J. Grenada. — I concur in the exhaustive judg- 
ment that has just been delivered. 

The appellant was a dentist, and described himself as a 
graduate of the Royal College of Dentistry, Ontario, having 
the title of licentiate of dental surgery. The respondent was 
a merchant in Castries, for whom and for whose family the 
appellant had during March and April, 1901, done dentistry 
work in Castries at his request. The respondent, considering 
that the amount charged by the appellant for the work so 
done by him was excessive, declined to pay it ; whereupon the 
appellant brought this action. The case was heard before his 
honour the late chief justice Child. At the close of the appel- 
lant's case it was argued for the respondent that the action 
must fail because the appellant was a medical practitioner, and 
had not been registered under the St. Lucia Medical Practi- 
tioners Ordinance. The respondent, however, was allowed to 
adduce his evidence ; but at the end of the hearing the late chief 
justice, without discussing the evidence, gave judgment for the 
respondent with costs on the point of law. Against that 
judgment this appeal was brought. 

The Medical Practitioners Ordinance is No. 77 of the laws of 
St. Lucia, sections 5 and 6 of which provide for the registration 
by the Medical Board of persons possessed of one or more 
of the qualifications set out in the first schedule to the Ordin- 
ance ; and section 13 enacts that no person shall be entitled to 
receive any charge in any court of justice for any medical or 
surgical advice or attendance, or f6r the performing of any 
operation, or for any medicine which he has prescribed unless 
he proves at the trial that he is registered under the Ordinance 

The first schedule is a table of qualifying degrees in 8 
paragraphs, under none of the first 6 of which nor under the 
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TEBTZBI. 8th was it suggested that the appellant's qualification as a 
V. dentist came. Paragraph 7 is as follows : — " Doctor of medi- 

PETER. cine, or surgeon of any foreign or colonial University or 
College, who produces certificates to the satisfaction of 
the medical board of his having taken his degree of doctor 
of mediciue or surgeon after regular examination and after 
a due course of study of not less than 3 years' duration at 
any such University or College." It was contended for the 
respondent that the appellant was a surgeon within this para- 
graph, and was in this action suing for charges within section 
13 ; and therefore, not being registered, could not recover. 

Now, it is perfectly true that the phrases " dental surgeon" 
and " dental surgery" are used to describe dentists and their 
profession, although I think the appellant here does not himself 
call himself a dental surgeon. But I am of opinion that those 
phrases are merely, as it was put by the counsel for the appel- 
lant, grandiloquent forms of speech. Suppose the appellant 
were registered under the Ordinance as a surgeon, the result 
would be that he might perform operations on the human 
frame for which he is in no way qualified, and might recover 
charges for so doing, and so promote the very evil which the 
Ordinance was passed to prevent. And if the medical board 
met that difficulty by refusing to recognize the appellant's 
qnaliflcations as entitling him to registration, if he is never- 
theless to be regarded as a surgeon, he will be debarred from 
exercising his profession at all in St. Lucia, and the inhabitants 
of this colony will be precluded from resorting for relief to 
persons who with much labour and at great expense have care- 
fully prepared themselves to assist them. That is a result 
which the Legislature cannot be supposed to have intended to 
bring about merely by implication, according to the well-known 
principle frequently enunciated in decided cases that existing 
rights cannot be taken away otherwise than by express words. 
It is certain that neither in the body of the Ordinance nor in 
the schedule is there any mention of a reference to dentists or 
the profession of dentistry. 

Other topics were referred to in the argument : but it is 
not necessary for me to discuss them. 

Our decision being that the appellant is entitled to sue, 
the question remains to be decided whether these charges are 
such as he can recover from the respondent. That question 
was not dealt with by the late chief justice. The case must 
therefore go, back to the Royal Court that it may be determ- 
ined. The costs will fall as stated by the President of the 
court. 



WaTjKBR, C. J. St. Lucia. — The question for decision on this 
appeal is, whether a person practising dentistry is a person 
who practises medicine or surgery within the meauing of the 
St. Lucia Medical Practitioners Ordinance, 1885. 

The object of the Legislature in passing this Ordinance, as 
expressed in the preamble thereof, was, by means of a system 
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of registration of medical praetitiouers, to provide the iJublic 
with an easy and ready means of ascertaining the persons who 
are duly qualiiied to practise medicine and surgery in this 
colony, so that persons requiring medical or surgical aid should 
be enabled to distinguish qualified from unqualified practi- 
tioners in these sciences and arts. Section 5 thereof requires 
every person before he shall practise medicine or surgery in 
this colony to procure a certificate from the medical board 
established under the Ordinance, and to cause his name to be 
entered on the medical register kept under its provisions. 
Section 6 enacts that the medical board shall gi-ant such cer- 
tificate to every applicant possessed of one or more of the 
qualifications mentioned in the first schedule to the Ordinance ; 
and that such person, on production to the registrar of such 
certificate, and on payment of a fee of £1, shall be entitled to 
have his name and qualification entered upon the medical 
register. The words " medicine " and " surgery" are to be 
interpreted in the sense in which they are used in the ordinary 
speech of the people. In Lloyd's Bncyclopsedic Dictionary, 
" medicine" is defined as meaning, in ordinary language, a 
science and art directed first to the prevention of diseases of 
the body generally and, secondly to their cure, and a medical 
practitioner as one who practises medicine as so defined ; 
" surgery" is defined in a sense, as including a science and an 
art, the former relating to the study of accidental injuries and 
surgical diseases common to the whole or several regions, organs, 
o)' textures of the body, and the latter to their treatment by 
operation, and a surgeon as one who practises surgery in all 
its branches. In the same work, " dentistry" is described as 
the art, science, or profession of a dentist, and a dentist is 
stated to be one whose profession or business it is to clean, 
extract, or repair teeth when diseased, or to replace them with 
artificial ones when necessary. It will thus be seen that, in a 
popular sense, the broad distinction between a medical practi- 
tioner or a surgeon and a dentist, is that the former treats 
diseases appertaining to any part of the human body, whereas 
the latter confines his work to a particular part of the human 
system, namely, to the teeth : and that the terms medical prac- 
titioner and surgeon do not, in common parlance, signify a 
person whose sole occupation is dentistry. 

The appellant does not profess to be qualified to practise 
either medicine or surgery in the sense in which these sciences 
and arts are commonly understood. He says his title is licen- 
tiate of dental surgery, and that his occupation is dentistry; 
and the evidence adduced in the Royal Court establishes that 
the work done by him is the kind performed by dentists, such 
as scraping, filling, and extracting teeth, and repairing diseased 
teeth by a mode described as crown and bridge work. It seems 
to me quite clear that the appellant does not possess the quali- 
eations which would entitle him to be registered under the 
local Ordinance, and that he does not practice surgery in the 
sense that a person who designates himself as is known to the 
public as a surgeon does. 
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TEETZBiy The ease of Ladd\s. Gould, cited by the chief justice of 

V. Barbados, shews that a ■' surgeon-dentist" is not a surgeon, as 

PETER, the word is generally understood. 

Moreover, if it is held that a person who only practises 
dentistry, is a person practising surgery within the meaning of 
the Ordinance, then by virtue of section 13 thereof, any such 
person must be registered under its provisions before he could 
recover his charges for any professional services reudei'ed by 
him, and, thus, such a person would, by inference, be subjected 
to registration and to the payment of a fee, a restriction and 
a burthen to which such person was not subject before the 
passing of the Ordinance. Such an interpretation of the 
statute would thus infringe the fundamental rules governing 
the construction of statutes, which requires that pre-existing 
rights should only be taken away by clear words of enactment. 

I am, therefore, of opinion that the judgment of the late 
chief justice Child should be reversed, and that the action 
should be remitted to the Royal Court to be reheard, and that 
the respondent should pay the costs of this appeal, and of the 
trial in the court below after issue joined. 



Sheriff, Acting C. J. St. Vincent. — I am of opinion that the 
judgment of chief justice Child cannot stand. It is clear to 
my mind that Ordinance 77 known as " The Medical Practi- 
tioners Ordinance, 1885," never was intended to apply to 
dentists. Plain words referring to them would be necessary 
before they could be deprived of existing rights, and burdened 
with new obligations, and rendered liable to certain penalties. 
Do we iind any such language in the Ordinance ? We do not. 
On the contrary, the whole tenor of the Ordinance points to the 
fact that it was intended to apply to medical practitioners and 
surgeons — in which category dentists do not fall. On this 
point the case of Ladd v. Gould 1 L. T., referred to by the 
chief justice of Barbados, is clearly an authority. The 
word " operation" in section 13 of the Ordinance means un- 
doubtedly a surgical operation. A reference to section 18 
shows, I think, that that is a natural and proper construction 
to put on the word. To hold that dentists were aimed at by 
the Ordinance would be to deprive the people of Saint Lucia 
of the services of those persons who have studied dentistry 
(apart from medicine and surgery) as a profession. 

I hold therefore that the decision of the learned judge in 
the court below should be reversed with costs of this appeal 
and in the court below from joinder of issue, and that the ease 
be referred back to the chief justice of the Royal Court for a 
decision on the facts : the costs of the proceedings up to the 
date of joinder of issue to abide the result of the ease on such 
reference. The reason for this latter part of my decision is 
that there was a tender made, and it may be found by the 
chief justice of the Royal Court that such tender was sufficient, 
in which case I do not think the respondent, the defendant in 
the lower court, should then be called upon to pay those costs, 



COURT OP APPEAL. 285 

ST. LUCIA, 1904. 

TEETZEL Appellant. 

DENNEHY Respondent. 

Interpretation of section 4 (^) of the Witidivard Islands Court of 

Appeal Ordinance, 1900. 

Greaves, 0. J. Barbados. The appellant sued the respon- 
dent in the Royal Court of St. Lucia to recover the sum of 
£27 OS. 2d. for work done as a dentist ; the respondent paid 
into court the sum of £17 7s. lid., and disputed the balance of 
the claim. On the 19th November 1903 judgment was given by 
the Royal Court for the appellant for the sum of £17 7s. lid., 
whereupon the appellant applied, under section 4 (1) of Ordin- 
ance No. 3 of 1900, for a certificate that such judgment 
adversely affected the appellant in such manner that, excluding 
costs from consideration, a sum under £25 did not represent an 
adequate compensation. This certificate the Royal Court 
refused to grant. On the 27th November, 1903, an appeal was 
filed, and this court is asked therein to reverse the order of the 
Royal Court refusing such certificate, and to hear the appeal 
on its merits. 

Section 4 (1) of the Windward Islands Court of Appeal 
Ordinance (1900-3) provides : " It shall be lawful for any party 
to any suit or matter before the Royal Court, or chief justice 
of St. Lucia, to appeal to the Court of Appeal for the Wind- 
ward Islands against any final judgment of the Royal Court or 
chief justice, except in the following cases: — * * * (c) when 
the plaintiff, or defendant (counter-claiming), as appellant 
seeks to recover less than £25 exclusive of costs ; (d) when the 
defendant, as appellant, has by the judgment been adjudged to 
pay less than £25 exclusive of costs : Provided that no appeal 
shall be allowed to the Court of Appeal for the Windward 
Islands against any final judgment of the Royal Court, unless 
the chief justice at the trial certifies that such judgment 
adversely affects the party desiring to appeal in such manner 
that, excluding costs from consideration, a sum under £25 
Avould not represent an adequate consideration." 

This appeal cannot be entertained. In the first place the 
plaintiff is seeking to recover, in his character of appellant, 
less than £25 exclusive of costs. He is seeking to recover, by 
this appeal, the difference between £27 5s 2d., the amount 
originally claimed, and £17 7s. lid., tiie amount for which 
judgment was given by the Royal Court. In the next place, he 
has failed to comply with the condition contained in the 
proviso to the section. The judgment for £17 7s. lid. is a final 
judgment, and, therefore, the certificate of the chief justice is 
a condition precedent to the exercise by this court of its 
jurisdiction. It is stated by Maxwell on Statutes, 1st Ed., p. 334, 
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TEETZBL that " if the liberty of appealing from a decision is given, 
V. subject to the fulfilment of certain conditions, such as giving 

DBNNEHY. uotice of appeal and entering into recognizances, or trans- 
mitting documents within a certain time, a strict compliance 
with these provisions would be imperative, and non-compliance 
fatal to the right of appeal." The provisions are in my opinion 
expressed ia absolute and not in affirmative language ; but the 
rule of construction is the same even if the language used is 
merely affirmative. In Hardcastle on the interpretation of 
Statutes (3rd Ed., p. 226) it is stated that " as a general rule, 
statutes which enable persons to take legal proceedings under 
certain specified circumstances must be accurately obeyed 
notwithstanding the fact that their provisions may be express- 
ed in mere affirmative language." The cases cited by Maxwell 
and Hardcastle fully .support their propositions. I am of 
opinion, therefore, that this appeal should be dismissed with 
costs. 

Tarring, 0. J. Grenada. I am of the same opinion. 

In this case two points for appeal were taken by the 
appellant, one upon the merits of the case, and one against the 
refusal of the chief justice of the Royal Court to certify that 
the judgment sought to be appealed against adversely affected 
the would-be appellant in such manner that (excluding costs 
from consideration) a sum under £25 would not represent an 
adequate compensation. The decision which we have come to 
on the latter point makes it unnecessary for us to consider the 
former one. 

It seems to me clear that this case comes within the ^vords 
of the Windward Islands Court of Appeal (Amendment) 
Ordinance, No. 3 of 1900, S. 4 sub-s (c) excepting from the right 
of appeal from the Royal Court to this court cases where the 
plaintiff, as appellant, seeks to recover less than £25 exclusive 
of costs. In interpreting those words the rule for us to follow 
is laid down in the case of Allan v. Pratt, L. R. 18, Appeal 
Oases, 7S0, where their Lordships of the Privy Council, dis- 
cussing the proper measure of value for determining the 
question of the right of appeal, agree that " the judgment" 
(i. e. the judgment sought to be appealed against) is to be 
looked at as it affects the interests of the party who is preju- 
diced by it, and who seeks to relieve himself from it by appeal.'' 

How does this judgment affect the interests of the party 
here prejudiced by it? It gives him (to use round numbers) 
only £17 instead of £27 deinanded. What does the party seek 
to relieve himself of by this appeal ? From the loss of £10. 
That is less than £25 prescribed by the Ordinance. 

That being so I think this appeal is not competent, the 
statutory conditions for bringing it not having been fulfilled 

Sheriff, C. J. St. Vincent. I concur in the judgment of 
the learned President of this Court for the reasons given by 
him and by Tarring, C. J. 
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ABUTTALS, in action of ejectment, 48. 

ADVOCATE, See Legal Practitioner. 

AGENT, See Principal and Agent. 

AMENDMENT, power of W. I. Court of Appeal to amend 
an order staying proceedings, 67— Ot judgment of lower 
court by W. I. Court of Appeal, 134. Court of Error of 
Barbados cannot amend a conviction, 202. 

APPEAL, jurisdiction of W. I. Court of Appeal to grant 
leave to appeal to Privy Council, 99 — Petition to W. I. C. 
Appeal for leave to appeal, 185 — Curator to the person 
(S. Lucia) cannot appeal unless authorized by the judge or 
prothonotary on the advice of a family council, 140 — 
Cross appeal for increase of damages, 144 — Question 
whether judge of lower court declined jurisdiction or 
gave a decision, and whether, therefore W. I. C. Appeal 
had jurisdiction to entertain appeal, 173— An appeal lies 
from the C. J. of Grenada when acting under the Bound- 
ary Settlement Ordinance, 1892. Appellant not appearing, 
appeal dismissed with costs, 277 — Conditions precedent to 
jurisdiction of W. I. C. Appeal to entertain an appeal from 
S. Lucia, 285 — Rule as to proper measure of value for 
determining the right of appeal, 285. See also W. I. C. 
Appeal. 

APPEARANCE of defendant by two solicitors an irregularity, 

148. 
ATTORNEY- AT-LAW, See Legal Practitioner. 

ATTORNEY GENERAL being by office and salary always 

under the Government retainer cannot charge a retaining 

fee in a special action, 58. 
BANKRUPTCY, applicatioia of Imperial Bankruptcy Act to 

colonies, 59 - Supreme Court of Grenada has no bankruptcy 

or insolvency jurisdiction, 63. 
BARBADOS MUTUAL LIFE ASSURANCE SOCIETY, revival 

of lapsed policy by the acceptance by the Secretary of an 

overdue premium, 4. 
BARRISTER, See Legal Practitioner. 
CONSTRUCTION, " Meantime," 6—" It shall be lawful," 53— 

of deeds, 109. 

How far general words are limited by what goes before, 

See Ejusdem Generis. 
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CONTINGENT OR VESTED INTEREST, 165. 

CONTINUANCE, notice of trial by, 19. 

CONTRACT, when time of essence of contract in equity, 
75, 75, 87 — variation of written contract by parol, 78. 

CONVICTION, should disclose place where offence committed, 
and residence of defendant, 201, 206 — Omission of words 
"unless fine be sooner paid" vitiated conviction, 202 — 
Court of Error of Barbados cannot amend a conviction, 202. 

COSTS, scale of costs applicable to superior jurisdiction cannot 
be applied to summary jurisdiction, 52. 

COURT, in the absence of any statutory provision the question 
of admitting a practitioner is one for the court, 13. 

CRIMINAL LAW, on an indictment (S. Lucia) for the felony 
of wounding with intent the jury cannot find a verdict 
of guilty of unlawfully wounding, 129. 

CURATOR, to person (S. Lucia) cannot appeal unless authorised 
by court on advice of family council, 140. 

CURTESY, right of entry by heir accrues on death of tenant 
by the, 172. 

DAMAGES, in an action of tort the quantum of is for the 
jury, 144 — Measure of in action against lessee for holding 
over after termination of lease, 178 — Reduction of by 
W. I. C. Appeal, 266 — In absence of proof of special damage 
court can award nominal damage only, 277. 

DEFAMATION, See Libkl. Slander. 

DENTIST not a physician or surgeon within the meaning of 
the Medical Praetitionei'S Ordinance of St. Lucia, 278. 

DETINUE, in an action for no evidence was given of damages 
caused by detention ; a judgment for a sum including such 
damages varied by W. I. C. Appeal, and only value of 
goods detained awarded, 131. 

DEVISE, vested or contingent. 165. 

DISQUALIFICATION, judge not disqualified because sum- 
moned as a witness by a party, 242. 

DOMICIL, considered and defined, 148, 154. 

EASEMENT, right of way by necessity, and right of way by 
implied grant, 264. 

EJECTMENT, insufficient particulars of claim, two abuttals 
only stated, judgment refusing further particulars reversed, 
and further particulars ordered, 48. 

EJUSDEM GENERIS rule of construction, 102, 105, 111. 

ENTRY, RIGHT OF accrues on deatk of tenant by the 
curtesy, 172. 

ERROR, COURT OF, BARBADOS, an appeal from lies to 
W. I. C. Appeal, 197 — no power to amend a conviction 
by a magistrate, 197. 
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ESCHEAT, lands held by a trustee in whom the fee is vested 
are not subject to escheat, 71, 168. 

EXECUTION, power of Court to stay, and enquire into title 
of lands taken in, 67. 

PACT, QUESTION OF, power of W. I. C. Appeal to entertain 
an appeal on a. See Pbactice. 

FAMILY N \MB, no property in a, 3. 

FIRE INSURANCF, construction of conditions in a policy 
of, 90. 

FRAUD, both plaintiff and defendant being parties to a, the 
Court refused relief, 123. 

INDICTMENT. See Criminal Law. 

INFORMATION, for an offence punishable summarily need not 
shew where offence was committed, if defendant is stated 
to reside within jurisdiction, (Barbados), 198. 

INSOLVENCY. See Bankruptct. 

INTERPRETATION. See also Construction: Statutes, 
Rules &c.. 109. 

JUDGE, not disqualified because summoned as a witness by 
a party, 242. 

JUDGMENT, no power at common law to stay or vacate 
a judgment regularly obtained, or to stay execution, 
66, 67. — whether the act of the court was a judgment or 
a refusal to adjudicate, 174. 

JURISDICTION' of W. I. C. Appeal questioned on ground that 
the act of lower court was a refusal to adjudicate, and not 
a judgment, 174 — as to jurisdiction of W. I. C. Appeal 
generally. See W. I. Court op Appeal 

JURY, when court should grant application for a special 
jury, .53. 

LAPSED DEVISE, 167. 

LEAVE TO APPEAL to W. L C. Appeal, petition for, 135, 262. 

LEGAL ESTATE, when trustees take, 169. 

LEGAL PRACTITIONER, in absence of statutory provisions 
the question of admitting legal practitioners is one for the 
court, 13. 

LIBEL. See also Slander. Judge is to determine if words 
complained of are capable of the meaning assigned to 
them. 245 — Privileged communications, 248, 252, 257. 

LIFE ASSURANCE, revival of lapsed policy by acceptance 
by Secretary of overdue premium, and power of Secretary 
to do so without sanction of directors, 4. 

LIFE ESTATE, devise of realty to heirs with a proviso that 
widow is ■• to live on the said estate, after her death it is 
to go to the heirs " confers a life estate on the widow, 120. 

LIMITATION AND PRESCRIPTION. See Prescription. 
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MAGISTRATE, liable iu trespass for imposing hard labour in 
excess of jurisdiction, 1.42. 

MANDAMUS. 151, 152, 160. 

MENS REA, doctrine of, discussed, 203, 208. 

NAME, no property in a family name, 3. 

NEW TRIAL, principles on which granted in Barbados, 109. 

NON SUIT, court has no jurisdiction to nonsuit when claim is 

for a sum in excess of jurisdiction, but should strike out 

action for want of jurisdiction, 10. 

OFFICE, PUBLIC. See Pobuo Office. 

PENAL STATUTES, construction of, 15, 17. 

PENDING CAUSE. 67, 68. 

PLEADING. See Practice. 

POLICY OF ASSURANCE. See Life Assurance; Fire 

Insurance. 
POSSESSION, what constitutes interruption of, 2. 

PRACTICE, jurisdiction of W. I. C. Appeal to interfere with 
a decision of lower court on a question of fact, 2, 125, 132, 
190, 231, hut see 192 — Court has no power to non suit when 
claim is for a sum iu excess of jurisdiction, but should 
strike out cause for want of jurisdiction, 10 — Continuance, 
notice of trial by, 19— Special verdict, 21 — Action on 
contract, three defendants, jury who could not agree as to 
two of the defendants gave verdict for one and were 
discharged, held no ground for a new trial, 2'6 — Power of 
W. I. C. Appeal to entertain objections and grounds of 
appeal not raised in lower court, 25,32, 60, 171, 189 — Rule 
Nisi should state grounds on which it was granted, 24 25, 
26 — Two abuttals in ejectment iusufRcient {semhle) 48 — 
Staying proceedings, See Staying Proceedings — Question 
of uninterrupted possession is for jury, 139 — Amount of 
damages in an action of tort is a question for jury, 144 — 
Appearance of defendant by two solicitors is an irregularity, 
148— Jurisdiction of W. I. 0. Appeal in relation to order of 
lower court, 178— Pleading delivered in vacation should 
not be set aside but should be ordered to stand over until 
first day of the next term, 193. 

PRESCRIPTION, what is uninterrupted possession, 2 — uninter- 
rupted possession a question of fact for jury, 189. 

PRINCIPAL AND AGENT, agent may bind principal by acts 
done w^ithin the scope of his general and ostensible 
authority, although such acts may exceed his actual 
authority as between himself and his principal, 8 ; hut see 
Trafpord's judgment on page 9. 

PRIVILEGED COMMUNICATIONS. See Libel. 

PRIVY COUNCIL, W. I. C. Appeal has no jurisdiction to grant 
leave to appeal to the Privy Council when amount is 
under £300, 99. 
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PROCEDURE. See Practice. 

PROPERTY, none in a family name, 3. 

PUBLIC OFFICE, Barbados Scholarship held to be, 148. 

QUESTION OF FACT, jurisdiction of W. I. 0. Appeal when 
decision appealed against is on a. See Practice. 

QUO WARRANTO. 151, 153, 160, 162. 

RETAINER, the attorney general of a colony being by his 
office and salary always under the Government retainer 
cannot charge the Government a retainer in a special 
action, 58. 

RIGHT OF WAY. See Easement. 

RULE NISI sliould state the grounds on which it was granted- 
24-26. 

SLANDER, words which convey a suspicion of felony and 
which do not impute a charge of felony are not actionable, 
29— where the words admit of two meanings, one an 
imputation of suspicion, the other of felony, case should 
be left to jury, 29. 

SOLICITOR. See also Legal Practitioner. 

Appearance of defendant by two solicitors is an irregu- 
larity, 148 

SPECIFIC PERFORMANCE. Essentials in an action for, 88. 

STAYING PROCEEDINGS. By statute the C. J. of Grenada 
may stay proceedings, on application of a person not a 
party, if cause still pending, 67. sed contra, 68. 

STATUTES, RULES, ORDERS &c, construction of certain in 
Barbados, Grenada, St. Lucia, and St. Vincent. 

BARBADOS. 

Windwards Islands Court of Appeal Act, 1857, sections 

8, 9. Payne v. Dickson, 197. 
Assistant Court of Appeal Act, 1891. section 59. Payne 

V. Dickson, 197. 
Trade Act, 1891. Sections 2, 61, 146, 160. Payne v. Dickson 

197. 
Police Magistrates Act. 1891. Sections 23, 34(1), 38. Payne 

V. Dickson 197. 

Grenada. 
C. L. Procedure Act, Section 36. Simmons v. Mitchell 

31, 42. 
Jury Ordinance, 1897. Section 18. Fletcher v. Knight 53. 
Debtors Ordinance, 1881. Gillespie v. Clyne, 64. 
Bankruptcy Act, 1883. (Imperial statute) Gillespie v. 

Clyne 60. 
Supreme Court Ordinance, 1882. Sections 3, 0. 7, 16, 20, 23, 

Gillespie v. Clyne, 64, 67. 
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Code of Civil Procedure, 1882. Sections 83, 85, 86. 

Williams v. Michel, 275. 
Boundaries Settlement Ordinance 1892. Hagley v. Lamothe 

194. 

ST. LUCIA. 

Ooutume of Paris. DuBoulay v. DuBoulay, 3. 

Ordonnance of France, 1803. DuBoulay v. DuBoulay 3. 

Criminal Ordinance, 1851. Sections 3 (6), 11 re Sadhim, 129. 

Ordinance No 12 of 1875. Section 1, re Sadhim, 129. 

Code of Civil Procedure. Art. 553, 554. Barnard v, 
Herelle, 228— Art. 285, 926. Barnard v. Herelle, 240— 
Art. 926 (5) re Floissac, 136— Art. 934, 946, 958 re 
Monlouis, 263. 

Code of Criminal Procedure. Section 73 (1). Elliott v. 
Beid, 144. 

Civil Code Art. 2112, 2074. Barnard v. DeCharleroy. 208— 
Art. 2060, 2067, Barnard v. Herelle, 239— Art. 163, 805. 
Quinlan v. Quintan, 241. 

Medical Practitioners Ordinance, 1885. Section 13. Teet- 
zel V. Peter, 278. 

Royal Court Ordinance, 1888. Section 20 (1). Quinlan v 
Child, 244. 

Windward Islands Court of Appeal Ordinance, 1900. 
Section 4 (1). Teetzel v. Dennehey, 285. 

St. Vincent. 

Rules of Court of 1850. Lewis v. Bonyun, 11. 

Court Act, 1860. Sections 8, 11, 15, 36. Lewis v. Bonyun, 
11. 

Rules of Court, 1868. Lewis v. Bonyun, 14. 

Rules of Court, 1868. Rules 35, 101, Greenwood v. Lynch, 
24, 27. 

Jury Act, 1875. Sections 9, 13, 16, 21, 39. Crr''en'n-ood v. 
Lynch, 18. 

Appeal Court Ordinance, 1878. Sections 3, 10. Doiigan v. 
Oriffith, 176. 

Supreme Court (summary jurisdiction) Ordinance, 1880. 
sections 7, 18, 14, 50, 51. Hutchinson r. Griffith 145. 

Rules of Court, 1889. Keane v. Branch. 102. 

TE>fANT BY THE CURTESY. See Cueitesy. 

TIME, when of essence of contract. See Contkact. 

TRESPASS, a magistrate liable in for aot in excess of jurisdic- 
tion, 142. 

TRUSTEES, when take legal estate, 169. See also Escheat. 

VACATION, there is a long vacation in St. Vincent under the 
rules of Court, 192. 
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VERDICT, what is a special verdict, 21 — In favour of one 
defendant, and no agreement as to other defendants, and 
jury discharged held no ground for a new trial, 23. 

VESTED INTEREST. 165. 

WAIVER, the provisions of the Boundaries Settlement 
Ordinance, 1892 (Grenada) as to notices to be given by 
Surveyor may be waived, 190— In criminal matters parties 
cannot waive what law directs, 202 -Of irregularity in 
process for bringing defendant before the Court, 206. 

WAY, RIGHT OF. See Easement. 

WILL, rules for interpretation of, 104. 

WINDWARD ISLANDS COURT OF APPEAL, power of court 
to set aside, affirm, or vary order appealed against, or to 
send case back for rehearing, or genei'ally, to make such 
order as may be necessary, 178 — An appeal to. lies 
against decision of C. J. of Grenada actins; under Boun- 
daries Settlement Ordinance, 1892, 195 — Appeal to, lies 
against judgment of Court of Error of Barbados. 197 — 
Conditions precedent to the .iurisdiction of the W. I. C. 
Appeal to entertain an appeal from S. Lucia, 285 — Reduction 
of damages by W. I. C. Appeal, 269. 

See also Practice. Appeal. 

WITNESS, judge not disqualified because sunuiioned as a 
witness by a party, 242 — Privilege, when summoned to 
produce, on grounds of public interests, 246 258. 

WOUNDING, See Criminal Law. 



